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Massachusetts Law Relating to the 
Juvenile Court 


By EDWARD V. KEATING of the Boston Bar 


The author is Clerk of the Superior Court for Criminal Business, for 
the County of Suffolk. This article is from a speech Mr. Keating de- 
livered before the Institute for Juvenile Court Judges, at Harvard Law 
School, on April 4, 1961. 


At the outset, I realize full well that it is extremely difficult to 
draft any type of intricate legislation that will take into account all 
events and circumstances that might arise in the future. Further, 
while it is easy to criticize, I realize it is extremely difficult to write 
a learned opinion on the law, or, to use an old saying, it is easier 
to tear down than to build up. If what I am about to say, either 
expressly or by implication might seem to imply criticism of any 
one, I hasten to assure you that I do not so intend. My only purpose 
is to discuss certain problems of our statutes and case law relating 
to juveniles which have been brought into focus by certain decisions 
of our Supreme Judicial Court, in the hope that out of it will come 
a realization that our juvenile laws are so procedurally inadequate 
and uncertain that it is unfair for us to feel that our Justices of our 
Supreme Judicial Court, with all their great power, foresight and 
learning can remedy by their opinions, the situation that confronts 
us. I hope that what I say here may stimulate discussion. 

In order to avoid any misunderstanding, for the purpose of 
this discussion when I use the words delinquent child, I am referring 
to a delinquent child as defined in General Laws Chap. 119, Sec. 52, 
wherein it states that a Delinquent Child is a child between 7 and 
17 years of age who violates any city ordinance or town by-law or 
commits any offence against the laws of the Commonwealth. By the 
use of the juvenile offender, I mean a child between the ages of 14 
and 17, charged with a criminal offence. 

The historical background of our delinquent child and juvenile 
offender laws are important because by such knowledge we can begin 
to understand the forces and circumstances that brought these laws 
into existence. The term delinquent child is, in my opinion, wholly 
a creature of Statute. The text writers trace its roots back to the 
principles that are deeply embedded in English Jurisprudence due 
to the differential treatment which was given to children for the 
protection of innocence and dependency. This treatment came 
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within the purview of the Chancery Court, whereby the King acted 
as parens patriae or as father of his country in those matters concern- 
ing guardianship over the person and property of minors and to 
protect dependent or neglected children who had property inter- 
ests. To use words of Professor Caldwell, “Its action prefigured the 
protective intervention of the state through the instrumentality of 
the Juvenile Court in cases of delinquency.” 

It is stated that another legal root of the juvenile delinquency 
laws is the presumption of innocence thrown about children at 
common law, by virtue of which children under the age of 7 are 
conclusively presumed incapable of committing a crime; that while 
children between the ages of 7 and 14 are presumed to be incapable 
of committing a crime, the presumption may be rebutted. Children 
over the age of 14 are presumed, like adults, to be responsible. It is 
said that the creation of the juvenile court is the extension of the 
principle embodied in the foregoing, namely, that children below 
a certain age cannot be held criminally responsible. 

Personally, I do not wholly adopt either of the foregoing ideas 
as the forerunner of the juvenile delinquency laws and I agree with 
Dean Pound when he said in 1923, “This institution (the Juvenile 
Court) which is making its way everywhere is due to the initiative 
of a few socially minded Judges who had the large vision to see what 
was required and the good sense not to be hindered in doing it 
because, there had never been such things before. .. . It arose on 
the criminal side of the Courts because of a revolt of those Judges’ 
conscience from legal rules that required the trial of children over 
7 as criminals and sentences of children over 14 to penalties provided 
for adult offenders.” 

The term delinquent as far as I am able to determine, was not 
used in our laws until the year 1906, when an “Act Relative to De- 
linquent Children” was passed. That Act, with certain amendments, 
was incorporated into the General Laws of 1921 and is now known 
as Sections 52-64 inclusive of Chap. 119 being headed “Delinquent 
Children.” Sections 65-72 inclusive are headed as “Provisions Com- 
mon to all Children.” Sections 73-83 inclusive are headed, ‘‘Criminal 
Proceedings.” 

It is significant that the original act relative to delinquent chil- 
dren was not connected with, nor did it refer to any other laws 
relating to children, and appears at its inception at least, to be 
wholly independent of them. The original act and the present laws 
recognize the doctrine of parens patriae by providing that as far as 
practicable, they (delinquent children) “shall be treated not as 
criminals, but as children in need of aid, encouragement and guid- 





~ann om 


Juvenile Offenders 193 


ance,” and again “proceedings against children shall not be deemed 
to be criminal proceedings.” The word court set forth in the original 
act and present law does not include within its definition the Su- 
perior Court. The Juvenile Courts, under the original act, could 
dispose of cases after adjudication of delinquency by sentencing a 
boy under 15 to Lyman School and a girl under 17 to the Industrial 
School for Girls. The Court also had the power to commit such 
delinquent child to an institution to which he or she might be com- 
mitted, upon conviction for violation of law, excepting to the Jail 
or House of Correction. A delinquent male child could therefore, 
under the original act be committed to the Massachusetts Reforma- 
tory. This last statement gains strength from General Laws Chap. 
279, Sec. 33, which presently provides that a delinquent child may 
be held therein for not more than two years. The original act and 
the present act, contains a provision for the appeal of a child from 
the adjudication of delinquency, and further, that such appeal shall 
be entered, tried and determined in like manner as appeals in crim- 
inal cases. Under certain circumstances, a child charged as a delin- 
quent, could be tried for said offence, instead of being dealt with as 
a delinquent child. It is evident, that even though the original 
juvenile delinquent statute of 1906 has been amended, its frame- 
work, principles and philosophy remain. By inference, in the origi- 
nal statute and specifically in the present law, it is provided that if 
the allegations against a child charged with delinquency are proved, 
he may be adjudged a delinquent child. This raises a question as to 
the procedure to be taken by the court on arraignment of a child 
and I use the word arraignment advisedly. Can the child plead de- 
linquent? I know that such a plea has been taken in cases of juvenile 
delinquent proceedings before the Superior Court and apparently 
such procedure was followed in a district court which is evidenced 
by the opinion in the case of O’Leary, Petitioner, 325 Mass. 179, 
180, 181, wherein the Supreme Judicial Court of this Common- 
wealth apparently quoting from the record of the District Court 
said “on Oct. 2, he (the child) was asked in the District Court if 
he was guilty of the offences charged. He answered, ‘yes’ and pleas 
of guilty of a delinquent child were recorded.” I suggest that if 
these proceedings are to have any semblance of the principles of 
parens patriae such a child cannot plead that he is a delinquent 
child because delinquency is a status. The most, I suggest, a child 
can do is to plead guilty to having committed the offence or other 
violation of law of which he stands charged. That then, it is in- 
cumbent on the Court, in view of all the other facts of the case, to 
adjudge him either delinquent or not delinquent. Some judges 
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take the position that a plea of guilty cannot be taken because it is 
the duty and obligation of the Commonwealth to proceed with the 
introduction of evidence and thereafter, for the Court, upon all the 
evidence, to determine whether or not the child is to be adjudged 
delinquent. There has been much discussion among the authorities 
and text writers on the question of the right of a child charged as a 
delinquent to the same constitutional rights as one charged with 
a criminal offence. Many claim that under the authority of the 
doctrine of parens patriae a child is not entitled to his constitutional 
rights. Many courts of highest authority of other states are in agree- 
ment with this principle, but there are also many judges and text 
writers who have spoken out forcefully against the use of this doc- 
trine to deprive children of their legal rights. Tappan, an authority 
on the subject, in dismay over the seriousness of this situation, has 
said, ‘““Who is to save the children from their saviours?”’ 

The doctrine of parens patriae is justified by some on the 
grounds that a trial in accordance with the usual course of criminal 
procedure constitutes a traumatic experience for the child and 
therefore should be avoided. I submit, that the traumatic experience 
imposed upon a child whereby he is adjudged a delinquent child as 
a result of depriving him of his constitutional and legal rights, may 
well constitute a traumatic experience from which he may never 
recover and by virtue of which he could well become a confirmed 
enemy of society. With no attempt at flattery, I can say with pride 
that is rarely that a case has come to my attention where the Courts 
of this Commonwealth, under the guise of protection of our chil- 
dren by the use of the doctrine of parens patriae have deprived 
children of their legal and constitutional rights. In fact, in those 
rare instances where appeals concerning children have been brought 
to our highest court, it has, to its great distinction, in so far as it 
has the power, seen to it that children are not deprived of their 
constitutional rights. In the O’Leary case which I have just cited, 
which involved a proceeding under the defective delinquent law, 
it was found that the essential elements of due process of law, mean- 
ing notice and opportunity to defend, were lacking and the hearing 
was declared to be invalid. 

Our Supreme Judicial Court, however, in the case of Common- 
wealth v. Page, 339 Mass. 313, stated, “Our cases show that the 
statutes providing for custody, care and treatment of neglected chil- 
dren or delinquent children and persons suffering from mental 
illness are not penal and the constitutional guaranty of a jury trial 
in a criminal case, does not apply.” In addition to citing certain 
Massachusetts cases, which do not specifically refer to the right of a 
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delinquent child to a jury trial, cases in other states are also cited 
as authority for this statement. I submit, that the cases without our 
jurisdiction cited as authority, are based upon an interpretation of 
their own particular statutes relating to children. I contend that 
they should not be authority for the interpretation of our statutes 
unless they are clearly shown to be similar. If there is a right to a 
jury trial granted by our statutes to a delinquent child on appeal, 
either specifically or by implication, it cannot be ignored. This 
question has arisen in our own Superior Court and while I have no 
authority to speak for that court, I am of the opinion that the court 
is in somewhat of a dilemma when a delinquent child insists on a 
trial by jury on his appeal from an adjudication of delinquency. 

I agree that even though the statement of our highest court in 
the Page case might be deemed to be dicta, nevertheless, this ques- 
tion of the right to a jury trial must be approached with caution. 

In the original Delinquent Child Act of 1906, and likewise 
under the existing law, with the exception of an amendment, not 
here material, it was provided that on appeal in a juvenile delin- 
quency case, “the appeal if taken, shall be tried and determined in 
like manner as appeals in criminal cases,” so that in the case of such 
an appeal where ultimately the child is adjudged a delinquent in 
the Superior Court, the question might well then be asked, what is 
the authority of the Superior Court to make a commitment or other 
disposition? No power is conferred specifically by statute and I 
assume we cannot have resort to the common law, because juvenile 
delinquency is wholly a creature of statute. It is not to be presumed, 
however, that the legislature having provided for an appeal did not 
intend to give the Superior Court the necessary power to properly 
consumate the case, including commitment or other disposition. 
Where then are we to find the authority of the Superior Court? I 
suggest that the authority on disposition is derived from the words 
of the statute, which I have just quoted. We know that in such a 
case, the District Court is specifically limited by statute to commit- 
ment to the Youth Service Board. There being no specific provision 
in the statute for commitment by the Superior Court, what then is 
the scope of that power? Can the delinquent child be committed to 
the Youth Service Board, or to any other institution to which he 
might be committed for violation of law as provided in the criminal 
statutes? 

Here, I feel that we must resort to the principle of law enunci- 
ated by our Supreme Judicial Court in several cases, the last being 
Commonwealth v. Gately, 203 Mass. 598, and it stands for the prin- 
ciple that the Superior Court may not on appeal impose a greater 
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sentence than the lower court might have imposed. If this principle 
is applicable, the Superior Court’s authority to commit a delinquent 
child is limited by the authority of the court from which the delin- 
quent child appealed, in other words the Superior Court only has 
the power in such instance to commit a delinquent child to the 
Youth Service Board. Now, if you agree with me that the foregoing 
conclusion is sound, namely that the Superior Court derives its 
authority to commit to the Youth Service Board from the words of 
the statute, then we cannot, when other legal rights and constitu- 
tional rights of a delinquent child are involved, give a different inter- 
pretation to these words. If these words, and for clarity I shall repeat 
them, “the appeal if taken shall be tried and determined in like 
manner as appeals in criminal cases,” are the authority of the Su- 
perior Court to commit a delinquent child, how can we in justice 
and fairness say, notwithstanding, that he is not on appeal entitled 
to a jury trial. 

It would seem to me that to deprive a delinquent child on 
appeal of a jury trial, would be to deprive him of a right he acquired 
under the quoted words of the statute and that not only is he entitled 
to a jury trial, but he is also entitled on appeal to all his constitu- 
tional and legal rights that he would have if charged with a violation 
of the criminal law. 

Up until very recently, there have been very few cases involv- 
ing delinquent children which have been passed upon by our highest 
court. I would like, however, to comment upon the case of Sylvester 
v. Commonwealth, 253 Mass. 244, decided in 1925. It reached our 
Supreme Judicial Court by way of a report by a single justice on a 
writ of error. In the report it was found as a fact that the complaint 
was read to the child in the lower court, it appeared that no witnesses 
were sworn or affirmed to testify, that evidence was received from 
the complainant but that no testimony on oath or affirmation was 
received. 

The assignment of errors alleged that the committal of the 
child as a delinquent to the Lyman School was a violation of his 
constitutional rights under the Articles of the 13th and 14th Amend- 
ments of the Federal Constitution. Here then, we have a case where 
the issue of the constitutional rights of a delinquent child were 
raised and which would appear by the report to have been denied 
him. The Supreme Judicial Court, although it refers to the doctrine 
of parens patriae, leaves one in doubt as to whether or not it ap- 
proved the action of the juvenile court when it adjudged the child 
a delinquent child. I suggest that the failure of the Supreme Judicial 
Court to disapprove of the procedure whereby this child was ad- 
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judged a delinquent child on the unsworn testimony of the com- 
plainant, gives weight to the argument of those who claim a delin- 
quent child is not entitled on appeal to his constitutional and legal 
rights. 

~ Iam not, however, critical of the ultimate decision of the court 
which was to the effect that no error of law was shown, because the 
child did not exercise his right of appeal to the Superior Court. 

You are all familiar, I assume, with Metcalf v. Commonwealth, 
338 Mass. 648, which impressed upon us the difficulties and intrica- 
cies of cases involving children under the age of seventeen. The 
definition of a delinquent child having been amended by Chapter 
352 of the Acts of 1960, so that it now includes a child who is charged 
with first degree murder, it is unlikely that our court will ever be 
faced with that situation again. The case, however, is important not 
only for the legal principles there set forth, but also because it indi- 
cated the great regard our present court has for the rights of children 
under seventeen. 

This case is authority for the principle that the statute implies 
that the determination of age for the purpose of Sec. 61 of Chap. 119 
of the General Laws is to be made as of the time of the commission 
of the offence rather than some subsequent time, such as the time 
of apprehension, indictment or trial, and that the plain intent is 
that the relevant time is the age at the time of the offence. Having in 
mind that a child under the age of fourteen who violates the law 
cannot be charged with a criminal offence, a question might well 
arise when a child just under the age of fourteen commits a serious 
felony and is not apprehended until after he attains the age of four- 
teen. Following the principle laid down in the Metcalf case, such a 
child could only be proceeded against as a delinquent child. In no 
event could he be charged with a criminal offence. Again, if for in- 
stance this same boy is not apprehended until he is 19 years old or 
older, he could only be proceeded against as a delinquent child, 
which situation, since a boy of mature years or even after he becomes 
an adult could only be charged as a delinquent child, would be in- 
congruous. 

The facts of Hurd v. Commonwealth, No. 59193 Law, a single 
justice opinion, I am sure are now well known. That decision, I 
believe, had more of an impact on our procedure than the Metcalf 
case. It concerned a child charged with a felony over which a juve- 
nile court had jurisdiction not only under the appropriate Sections 
of Chap. 119, but also under Chap. 218, Sec. 29. The decision did 
not take away the authority of the lower court to bind over to the 
Superior Court any child between fourteen and seventeen years of 
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age charged with a felony punishable by death or imprisonment by 
life, after delinquency proceedings were begun and dismissed. The 
Hurd case laid down in no unmistakable terms, the procedures to 
be taken in cases of juveniles charged with a criminal offence which 
was within the jurisdiction of the court as set forth in said Sec. 29, 
of Chap. 218. However, shortly thereafter the decision in Wesson v. 
Commonwealth, No. 58825 Law, another opinion of a single justice 
of our Supreme Judicial Court, was handed down. This was the case 
of a boy of 15 years, against whom delinquency proceedings were 
begun and dismissed, and later he was bound over to the Superior 
Court on criminal proceedings, on charges involving robbery and 
murder. He was not found guilty on the criminal proceedings, nor 
was he found not to be a suitable subject for the Youth Service 
Board in the district court. The penalty for the crime of robbery is 
life or any term of years and, therefore, the robbery cases and the 
murder case were not offences over which the district court had juris- 
diction, in accordance with said Sec. 29 of Chap. 218. Wesson was 
subsequently indicted on numerous charges, among which was an 
indictment for murder and several indictments for robbery. In the 
Superior Court he pleaded guilty to second degree murder and to 
several indictments charging robbery. He was sentenced for life on 
the second degree murder charge and on one robbery charge he was 
also sentenced to life imprisonment, which sentence was to be served 
concurrently. He subsequently brought a writ of error in the Su- 
preme Judicial Court, in substance reciting error in that the proce- 
dures of the statutes as interpreted in the Hurd case had not been 
complied with. Unfortunately, the single justice in his brief decision 
makes no distinction between the offences charged in the Hurd case 
and the offences charged in the case presently before him and did 
not refer in any way to said Sec. 29 of Chap. 218. The opinion, in 
effect, ordered that the proc edure to be followed was that set forth in 
the Hurd case. The decision in the Wesson case leaves much to be 
desired and I venture the opinion that if the full bench of the Su- 
preme Judicial Court had passed on the facts and rulings of law, I 
would not be surprised if the outcome would be somewhat different. 

In the meantime, I became interested in House Bill No. 1459, 
which was filed this year, and which was an attempt to amend Sec. 80 
of Chap. 119 of the General Laws. A hearing was held before the 
Joint Committee on Public Welfare, at which time I explained the 
purpose and provisions of this bill, which I shall repeat here briefly. 
As the law now stands, if we are to follow the opinion in the Wesson 
case, when a child between fourteen and seventeen years of age is 
charged with a capital offence or other felony the penalty of which 
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is life imprisonment, the district court must after delinquency pro- 
ceedings are begun and dismissed and he is charged with a criminal 
offence, hold a trial on the merits, find him guilty or not guilty, and 
if he is found guilty, make a determination that he is not a fit subject 
for commitment to the Youth Service Board, before the district 
court can bind him over to the Superior Court for trial. The pur- 
pose of House Bill No. 1459 was to give the court in such cases the 
authority to bind the defendant over to the Superior Court after a 
hearing and determination of probable cause as it has in the cases 
of adult offenders. This procedure would eliminate, in a great 
many cases, long and costly trials in the district courts involving 
great, and I believe unnecessary expense. I wish to also point out 
that in the criminal proceedings the district court has no greater 
power of commitment than it has in the delinquency proceedings 
so that it is fair to say that, in almost all such cases, the court in the 
first instance dismisses the delinquency proceedings for the purpose 
of setting into motion procedures, in order that ultimately the Su- 
perior Court shall acquire jurisdiction. After the hearing on the 
bill, due to the claim of ambiguity in the language, which I do not 
admit, this bill at my suggestion became the subject of a resolve and 
is now Chap. 25 of the Acts and Resolves of 1961 by virtue of which 
it has been referred to the Judicial Council for study and report. 

In spite of the many procedural difficulties of the statutes and 
the unsatisfactory results flowing therefrom, our laws relating to 
children, in the objectives they seek to achieve, namely the protec- 
tion of children balanced with the rights of society, are by compari- 
son with the laws of other states, far and away more effective. Unlike 
the statutes of other jurisdictions whose laws, no matter how serious 
the offence, only permit a child to be treated as a delinquent child, 
our laws very wisely, in those cases of children between the ages of 
fourteen and seventeen, if the court is of the opinion that his welfare 
and the interests of the public require that he should be tried for 
said offence, permit the institution of criminal proceedings against 
him. 

In conclusion, I agree with the doctrine of parens patriae in 
order that the harshness of the law in appropriate cases may be soft- 
ened for the purpose of protecting children, but such doctrine 
should never be used as a cloak or excuse to deprive children of 
rights and procedural safeguards to which the most hardened crim- 
inal is entitled. 

Our laws rest on sound legal and humanitarian principles but 
let us not be discouraged, however, in our efforts to perfect them. 
Let us not be consoled or deterred because they are, with all their 
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shortcomings, superior to similar laws of other jurisdictions. Let us 
here in Massachusetts lead again as we did in the last century in the 
movement for a probation system. Let us continue and strengthen 
the doctrine of parens patriae, but let it not be used to take away the 
fundamental constitutional legal rights of our children. In view of 
the enormity of the problem of delinquent children that today con- 
fronts us, the widespread increase in serious crime committed by 
them and the uncertainty and deficiencies of our statutes, I recom- 
mend a new and profound study of the laws relating te delinquent 
children and juvenile offenders by an appropriate commission or 
committee. 














Improved Administration of 
Subdivision Control 


By ROBERT J. TILDEN of the Falmouth Bar 


The author restates in this article some of the convictions which he has 
derived from four years of service on an active planning board, four- 
teen years of general practice of law in a growing community, and his 
teaching in the field of municipal law at the Boston University School 
of Law. 


Created by municipal planners as the logical next step after 
zoning in the regulation of land use, subdivision control has mush- 
roomed until it threatens to usurp the time of the court, convey- 
ancers, surveyors, and the planning boards themselves. No one is 
pleased with the situation. Developers complain that they are de- 
layed by the infrequent meetings (usually monthly) of the planning 
boards. Surveyors complain that subdivision regulations are often 
drawn in ambiguous terms or leave so much discretion to the plan- 
ning boards charged with administering them that reliable predic- 
tions cannot be made as to which plans will be approved and which 
will be returned for modification. The planning board members 
complain that they, as volunteers, have neither the time nor technical 
skill to check surveys on the ground, nor do they have either the 
funds or the trained agents to do it for them. Consequently, plans 
which “look all right’” may win undeserved approval, while those 
which frankly seek a compromise between the standards set out in 
the regulations and the physical limitations of the locus may have to 
depend upon the board’s discretion to win acceptance for an atypical 
situation. 

Less frequently expressed, but the most deserving complaint of 
all, is that of the citizen-taxpayer. He finds his planning board 
spending so much of its time administering the subdivision control 
law that it can do little or no significant planning. This is not a 
criticism of planning boards. It is a criticism of the subdivision con- 
trol law whose painful impact is now being felt in exploding sub- 
urbia. How, then, can planning boards be returned to planning? 

The problem is not peculiar to Massachusetts, but any solution 
must be carried out within the statutory framework of each particu- 
lar jurisdiction and thereby limits this discussion to the Bay State. 

It will be useful to review and compare the statutory and mu- 
nicipal devices whereby zoning and the subdivision control function, 
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in order to discover, if possible, why these two means of controlling 
land use make such dissimilar demands upon the time of a planning 
board. 

Of the two, zoning is the older, having been added to the stat- 
utes in 1920. Formerly found in Sections 25-30B of Chapter 40, it 
now comprises Chapter 40A. Subdivision control, after a tentative 
beginning under boards of survey, became a planning board respon- 
sibility under Sections 81K-81Y of Chapter 41. The entire field was 
extensively revised in 1953 and now consists of Sections 81K-81GG 
in that chapter. It is the second of these two dissimilar yet inti- 
mately related statutes with which this discussion is concerned. 

The essential elements of zoning are: (1) an enabling statute 
to be accepted by the city or town; (2) whereby its legislative body 
(the city council or town meeting) may enact a zoning ordinance or 
bylaw; (3) with the advice of the planning board; which bylaw is 
(4) administered and enforced by a technically trained and qualified 
administrative officer such as the building commissioner; from whose 
decisions (5) appeals may be taken to the board of appeals and 
thence to the courts. 

The essential elements of subdivision control are different. As 
with zoning, there is (1) an enabling act to be accepted by the city 
or town; (2) whereby the planning board thereof has power to 
adopt a code of subdivision control regulations over which the legis- 
lative branch of the city or town has no control; having adopted, 
and published its regulations, (3) the planning board then is charged 
with the administration thereof; and persons aggrieved by its deci- 
sions (4) must appeal to the courts for relief. For the small proprie- 
tor, this remedy may be more burdensome than an adverse decision. 

Two points should be noted regarding these subdivision regula- 
tion procedures. First, the state legislature has delegated its rule- 
making or legislative power: not to a state administrator and not to 
a local legislature, but to a local committee of laymen-volunteers 
whose duties alternate between the legislative functions of a stand- 
ing committee of the town meeting created to advise it in certain 
matters and such administrative functions as (1) attending zoning 
appeals hearings, (2) acting as park commissioners, and (3) policing 
subdivisions. This is truly an anomalous delegation of the General 
Court’s legislative power. It may even be dangerous precedent. 

Although it is believed that planning boards generally exercise 
their very considerable authority in regard to subdivision control 
with self-restraint and with genuine concern for the good of the 
community, there is very little control over their decisions. While 
legal remedies are available to the developer who feels that the board 
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has demanded more of him than its regulations require of other 
developers, there is no ready relief for the developer, or for the com- 
munity at large, who feels that the subdivision regulations them- 
selves (however equitably administered) are unreasonable, or inade- 
quate, either in their particular terms or in over-all policy. 

In short, the community has virtually no control over subdivi- 
sion regulations other than the right to be heard at a public hearing 
before regulations are adopted or amended. To be sure, the plan- 
ning board members in towns are elected, and in cities they are 
either elected or appointed by officials who are themselves elected, 
so that in theory there is the sanction of the ballot box. As a remedy, 
however, this is more theoretical than actual. Planning board mem- 
bers are elected for terms of five years to boards of five to nine mem- 
bers, so that at least three elections would be necessary to put into 
office a new majority. It would require a most dramatic controversy 
to maintain voter interest for such a long period. It would be a 
remarkably determined board which would persist in such an un- 
popular program long enough to submit to that many elections. 

It is not the major issues which disturb individuals or communi- 
ties. Large problems can be recognized and accommodations worked 
out. It is the small frictions of family and community living which 
irritate and, if not resolved, eventually erupt. The dilemma of sub- 
division regulations lies in the time lag which occurs between the 
making of policy decisions when regulations are adopted (or, equally 
vital, not adopted) and that date in the future when as a result inade- 
quate lots on narrow streets contribute to the congestion in schools, 
depressed values, and reduced municipal tax revenues to name only 
a few of the ills which can result from inadequate planning and 
poor subdivision control. 

Nothing which has been said here should be construed as criti- 
cism of the objectives of subdivision control. Protecting public 
safety, insuring sanitary living conditions, lessening traffic conges- 
tion, and coordinating the streets of one subdivision with those of 
another are all desirable ends. They deserve to be supported consist- 
ently. This discussion seeks a way to achieve these objectives within 
the framework of existing local government without giving arbitrary 
power to a small committee. 

Nor is this presentation concerned with the standards to be 
followed to achieve good subdivision regulations. In the first place, 
it is a subject about which reasonable men may, and experts do, 
differ. Secondly, it is probable that there is no single ideal formula 
which all towns and cities can adopt. If there were, a single state 
statute on the subject would be the obvious and easy answer. Local 
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option has been necessary because the needs of each community 
require varying means of solution. Hence, the infinite variety 
among the regulations. The concern here is to protect the principle 
of local regulation and eliminate the grounds for criticisms which 
are being made of the existing situation. 

At this point, it may be helpful to restate an obvious truth 
which the legislature seems to have forgotten in drafting the Subdi- 
vision Control Law. There are two distinct phases to the subdivi- 
sion process. First, the planning board draws up and publishes a set 
of subdivision control regulations. Then, developers prepare plans 
of proposed subdivisions and submit them to the board for the 
necessary approval. 

The first phase is the legislative process. It is policymaking in 
nature. It is a matter of wide and general community interest, for 
the policies adopted and defined here, in a very real way, determine 
the future course of the community's development. Technicians 
can and should advise, but the ultimate decision ought to come from 
as large and as representative a body as possible. Amendments should 
be reasonably possible, but not capriciously made. In short, it is a 
proper area for the town meeting or city council. It is not the prov- 
ince of a small committee. 

The second phase, on the other hand, is quite different. Once 
the policy decisions have been made and the regulations adopted, the 
division of a particular parcel of land into any one of many possible 
ways in accord with the regulations is of slight interest to the general 
public, whose interest ends in seeing that minimum standards are 
met. It is a matter for the developer and a trained technician who 
is qualified to determine whether or not each proposal presented fits 
the ground concerned in compliance with the regulations. This is 
an administrative function and requires entirely different skills and 
methods. It does not lend itself to groups or committees. Rather, 
it requires the concentration of both authority and responsibility in 
the hands of a single official or office. 

Ideally, a carefully drawn set of subdivision regulations would 
be interpreted by all who read them to mean the same thing, and 
only one thing. Fortunately for the legal profession, experience 
shows that this seldom happens. Accordingly, provision could and 
should be made—as is done in zoning bylaws—for an appeal from 
the decision of the administrator to the board of appeals, and from 
the board in proper cases to the courts. 

This would supply several advantages which are now lacking. 
Under present practice a planning board is required to make a 
preliminary determination as to whether or not a hearing is re- 
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quired. Its decision is binding upon all persons. There is no appeal. 
For the developer who is wrongly forced to ask for a hearing, the 
burden is a few weeks of delay and nominal charges for publication 
and notices by certified mail. But when a plan is ruled not to re- 
quire a hearing when it should have had one, the community or the 
abutters have no remedy, and the members of the board cannot be 
held accountable. 

Second, under present practice, most planning boards have con- 
siderable discretion and may permit some departures from the 
standards set by their own regulations. This encourages use of 
regulations which are very general in their terms and susceptible of 
varying interpretations. Regulations prepared for the control of 
an administrative technician rather than the rule-making body itself 
are likely to be more specific and result in more uniform interpreta- 
tion. If ambiguities are found, amendments can be sought from the 
legislative body. 

Third, under present law, persons aggrieved by decisions of the 
planning board in subdivision matters must carry their cases to the 
Superior Court. This is a needless burden. In many small develop- 
ments the cost of winning in the courts may be greater than the cost 
of an adverse decision of the planning board. In any case, the delays 
may add prohibitive cost. But most important, the board of appeals 
is usually better qualified than the court to hear this type of problem 
which is so truly local in nature. If true questions of law arise, it 
would still be possible to secure a court trial. Experience in subdivi- 
sion control indicates that most issues which arise are questions of 
fact and policy, not questions of law. 

How are these changes to be carried out? Actually, the technical 
steps are quite simple. Little more is required than minor changes 
in a few sections of the Subdivision Control Law. The principal 
revision would be the rewriting of sections 81M (which states the 
purpose of the law) and 81Q (which contains the rule-making au- 
thority). A few simple changes would give the regulatory power to 
the town meeting or city council. Section 2 of the zoning statute 
is an obvious pattern. Provision could readily be made to continue 
existing subdivision regulations in force until adopted or amended 
at a subsequent town meeting or session of the city council. The pro- 
cedure for amendment of these regulations and the role of the Plan- 
ning Board in that procedure would then be the same as its role in 
zoning matters. Its administrative duties and most of those of the 
town clerk would be assigned to a trained technician, who might be 


called “the subdivision engineer,” although he need not be so desig- 
nated. 
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Other minor revisions would of course be correspondingly nec- 
essary throughout the remainder of the statute to preserve logical 
consistency, but none of them presents any great difficulty either 
technically or philosophically. Once the underlying principles are 
accepted, the rest should follow. 

To some, perhaps to many, the foregoing proposal may appear 
an undue concern for technical niceties which have little practical 
significance. Why, they ask, bother us or yourself with such minu- 
tiae. There are at least two reasons. The first is to improve the daily 
administration of subdivision control, to eliminate or at least reduce 
the clamor of criticism now leveled against it in so many communi- 
ties. Certainly, the practical importance of subdivision control to 
our growing cities and towns cannot be exaggerated. Its influence on 
the future is greater than we know. Surely, anything which facili- 
tates the operation of government so close to so many people cannot 
be lightly turned aside. 

By the very simple expedients outlined above, most if not all of 
the familiar complaints would be met. The developer would be able 
to take his plans to a full time official whose office could be readily 
found and who would not limit his conduct of subdivision business 
to once-a-month-in-the-evening as planning board members must do. 
The regulations would be explicit, the product of the town meeting 
—the voice of the community—rather than the planning board. 
Administration by a professional, prepared and qualified to visit the 
actual site of all proposed subdivisions in daylight and verify the 
engineering data would produce uniform administration and help 
weed out improper offerings. And best of all, this procedure would 
free the planning board of the burdensome duty of administering 
subdivision control and allow it time to pursue its primary mission 
—planning. Such are the practical considerations. 

The second reason is a matter of principle. The present popula- 
tion growth rate and the resulting vanishing open spaces have served 
to focus new attention on the problems of local government. Nu- 
merous communities are constantly experimenting with all sorts of 
reforms in their search for better administration. Some of these 
devices seek to place unprecedented authority in an individual of- 
ficial. Others substitute state officials for local ones. Too often they 
do violence to traditional institutions and intergovernmental rela- 
tionships. The anomalies of the present subdivision control law 
have elements of all these faults. 

Historically, sweeping reforms result only from grievous ills 
and are not likely to be needed in the area of local government in 
Massachusetts. But constant improvement is always needed, and 
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the common law tradition of improving and correcting where 
needed, of returning the abnormal remedy to the main stream of 
legal principles, of restating the classic balances between our legisla- 
tors and our administrators continue to be the best and surest road 
to good government. Everyone is in favor of good government. In- 
deed, who dares to admit being otherwise. Yet, like the weather, 
too often no one does anything about it. Surely the revisions out- 
lined here constitute no giant step, but they represent a step in the 
right direction, and a step which the General Court could well 
take now. 











Chief Justice Shaw and Procedural 
Due Process 


By HON. ELIJAH ADLOW 


The author is Chief Justice of the Municipal Court of the City of 
Boston. This article will appear as part of a study of Lemuel Shai 
entitled “The Genius of Lemuel Shaw.” The editors of the Quarterly 
have read most of the chapters of the forthcoming volume, and are 
pleased to note that the work will be significant both as a review of 
legal history and as a commentary upon current legal problems. 
Earlier articles by Judge Adlow concerning Chief Justice Shaw 
appeared as follows: “Chief Justice Shaw as a Balanced Liberal’ 
(M.L.Q., March, 1957); “Lemuel Shaw and the Law of Negligence” 
(M.L.Q., October, 1957); “Lemuel Shaw and the Federal Union” 
(M.L.Q., July, 1958); “Lemuel Shaw and Municipal Law” (M.L.Q., 
July, 1959); “Lemuel Shaw and the Judicial Function” (M.L.Q., Ox 
tober, 1960). 


In a democratic society the rights of the individual are defined 
by recognized legal principles which have their sanction in tradition, 
in custom, and in the written laws. Such a society is dominated by 
the concept of government under law. In the United States, since 
the founding of our Republic, government under law has come to 
mean government operating under certain general principles of 
law which in the Anglo-Saxon tradition are identified with natural 
rights. To a certain extent these general principles approximate the 
pronouncements in our Declaration of Rights. They are popularly 
referred to as “the law of the land” and ‘due process.” 

Like all great and exalted principles, they have a varying con- 
tent. Lacking precise definition the measure of security which they 
assure the citizen depends in a large measure on the men who admin- 
ister justice and who declare what the law is. It was the peculiar 
task of Chief Justice Shaw to preside over a court that would be 
called upon to adjudicate the respective rights of individuals and 
public officers in a vast variety of situations, and to decide whether 
public authority was being asserted in conformity with the rules 
prescribed by the common law tradition as reinforced by our de- 
clared constitutional principles. Keeping in mind the novelty of 
the American experiment, the challenge to the Shaw court was vir- 
tually to define the ground rules for a democratic civilization. 

What were these general principles of law which were inextric- 
ably involved in the security of the citizen? In Murdock v. The 
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Trustees of Phillips Academy, 12 Pick. 243, a professor had been 
removed from a place on the faculty of Phillips Academy without 
any formal complaint or hearing, and the court ruled that “such a 
proceeding in a court of common law to be contrary to the principles 
of natural justice and the law of the land; and the proceedings before 
ecclesiastical tribunals should not be less regardful of those funda- 
mental rules than courts of law.” The same general principle ap- 
plied to takings of land for public purposes, and the court was care- 
ful to point out that aside from the usual statutory requirements, 
notice to the owner was an indispensable prerequisite to any lawful 
taking by eminent domain. Inhabitants of Norton v. Copeland, 2 
Gray 414. 417. Where the conditions under which notice was to be 
given were prescribed by statute, Chief Justice Shaw insisted on a 
strict compliance with the conditions. Young v. Capen, 7 Met. 287, 
290. Where a complaint filed by a clerk of a militia company was 
not properly certified as to the warrant appointing the complainant, 
the complaint was ruled defective. Smith, Petitioner, 15 Pick. 446, 
447. While the insistence on technical conformity may appear petty, 
it was important to the public that those designated by law to insti- 
tute proceedings be properly authorized. Laxity in the enforcement 
of these rules could result in many mistakes and could only serve 
to bring government into disrepute. 

Equally insistent was the court that any complaint or notice 
should properly describe the offense for which one was held to an- 
swer. Where a field driver gave notice to the owner of animals which 
had been impounded for “going at large in the highway,” a notice 
was ruled invalid that declared that “the beasts were running at 
large and were trespassing upon the premises of other individuals.” 
Sandborn v. Lawrence, 2 Gray 178, 180. 

In a culture in which the interests of government were served 
by a vast variety of part-time functionaries, there was always the 
danger that authority wielded by amateurs would become overbear- 
ing. There were surveyors of shingles, weighers of vessels, sealers 
of weights and measures, field drivers, and a multitude of others, 
authorized by law, in one manner or another, to help regulate our 
society. Some were indifferent. There are records in the archives 
of men being elected to these posts who refused to serve. But there 
were others who took themselves and their titles seriously. It was 
against these that the policy of the Shaw court was mainly directed. 
An insistence on strict compliance with technical requirements of 
the statutes tended to sublimate the overzealous in their law enforce- 
ment crusades. 


Occasionally the dark forces of bigotry intervened to cause grief 
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to the vastly outnumbered minority groups. On several occasions 
the Catholic community around Boston encountered serious diff- 
culty in obtaining permits for the burial of its dead. When a police 
officer brought a complaint to recover a penalty against a Catholic 
undertaker for burying a body in the Catholic cemetery in South 
Boston without a permit, the Supreme Judicial Court set aside the 
conviction on the ground that the prosecution had been commenced 
by an improper person, and further ruled that the penalty could 
only be recovered in a proceeding commenced on behalf of the city 
treasurer. Comm. v. Fahey, 5 Cush. 408. An insistence on adherence 
to technical requirements could serve more than one useful purpose. 

To Chief Justice Shaw a full and fair hearing was an inextric- 
able element in the concept of due process. In Gardner v. Field, 5 
Gray 600, he epitomized his theory of trials thus: 

“To hear the parties, before deciding a matter of contro- 
versy, seems to lie at the foundation of justice.” 

Where one, who had been expelled from the Massachusetts Medical 
Society for gross immorality, sought by mandamus to compel his 
restoration he declined with these observations: 

“The proceedings appear to have been conducted with 
deliberation, and several opportunities were given to the peti- 
tioner to be heard before the committee and the counsellors, 
and the vote of expulsion was unanimous. Without saying that 
the court would in no case afford its authority by writ of man- 
damus to restore a member wrongfully expelled from such a 
society, we Cannot perceive, upon examination of the proceed- 
ings, any evidence of haste or prejudice against the petitioner, 
or that the society came to a wrong: decision, or acted in viola- 
tion of the petitioner’s rights.” Barrows v. Mass. Medical So- 
ciety, 12 Cush. 402, 410. 

Equally essential to the proper determination of causes is the 
presence on the Bench of judges unhampered by fears of retaliation. 
In Pratt v. Gardner, 2 Cush. 63, 68, the court explained the princi- 
ples on which the immunity of judges was based: 

“It isa principle lying at the foundation of all well ordered 
jurisprudence, that every judge, whether of a higher or lower 
court, exercising the jurisdiction vested in him by law, and de- 
ciding upon the rights of others, should act upon his own free, 
unbiased convictions, uninfluenced by any apprehension of 
consequences. It is with a view to his qualifications for this 
duty, as well in regard to his firmness as to his intelligence and 

impartiality, that he ought to be selected by the appointing 
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power. He is not bound, at the peril of an action for damages, 
or of a personal controversy, to decide right, in matter either 
of law or of fact; but to decide according to his own convictions 
of right, of which his recorded judgment is the best, and must 
be taken to be conclusive, evidence. Such, of necessity, is the 
nature of the trust assumed by all on whom judicial power, in 
greater or lesser measure, is conferred. This trust is fulfilled 
when he honestly decides according to the conclusions of his 
own mind in a given case, although there may be great conflict 
of evidence, great doubts of the law, and when another mind 
might honestly come to a different conclusion. But in a con- 
troverted case, however slight may be the preponderance in one 
scale, it must lead to a decision as conclusive as if the weight 
were all in that scale.” 

Occasionally parties sought to reverse verdicts by reason of 
irregularity in trial procedure. What were the rights of parties who. 
after submitting their cause to a jury and after verdict, discovered 
some irregularity in the manner of selecting the jury? If a juryman 
had concealed a material fact, indicating interest in the outcome or 
bias, the fact would weigh heavily in the matter of setting aside the 
verdict, but if a party knew of the alleged bias or interest at the 
outset and did not object, and awaited the outcome, he could not 
raise the question later. Page v. Inhabitants of Danvers, 7 Met. 326. 
Where a losing party sought to set aside a jury verdict on the ground 
of alleged irregularities in drawing up the jury lists, the court said 
at 7 Met. 327: 

“If there was any irregularity in the manner of selecting 
the jury, and if this would have been good ground of exception, 
if seasonably taken, still it came too late, after proceeding to 
trial. The ground, is not that the jurors were interested or 
prejudiced, or otherwise personally improper, but that there 
was a mere irregularity not apparently affecting the merits. 
Such an objection, if available at all, must be seasonably taken. 
This results from strong considerations of policy and -expedi- 
ency, rendering it an imperative rule of practice.” 

In the words of the court “there was a mere irregularity not appar- 
ently affecting the merits.” The court was impatient with disap- 
pointed litigants who grasped for straws in the hope of overturning 
a verdict. In Comm. v. Daily, 12 Cush. 80, counsel for the defendant 
had consented that a juror be withdrawn, and agreed to go on with 
eleven jurors. When the jurors brought in an adverse verdict, he 
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sought to set it aside on the ground that he had been denied a full 
jury trial. To this the Chief Justice replied at 12 Cush. 82: 
“It may be said, perhaps, that a criminal case is no trial of 
a party's rights; that it is for the interest of the public, in the 
administration of public justice, that no man shall be convicted 
or acquitted, otherwise than according to the course provided 
by law. Still, even in the administration of criminal law, many 
legal provisions are made for the security and benefit of the 
accused, and it may be for his interest and benefit to waive them. 
He may in the first place waive a trial altogether, and plead 
suilty. He may consent to admit legal instruments offered on 
the other side, without legal proof of execution, on the belief. 
perhaps, that the evidence will be beneficial rather than injuri- 
ous to him. He is supposed to understand his own rights, or be 
aided by counsel competent to advise and act for him. In the 
case supposed, the accused may have been successful in laying 
before the jury all his evidence, which he may fear he cannot 
again obtain. A long time may elapse before he can have an- 
other trial, and it is important to him to have an early decision, 
on many accounts. In the admission and rejection of evidence, 
in many points in the conduct of a trial, parties and their coun- 
sel. we think, may be safely allowed to judge as to what they 
will insist on and what they will waive. Having so done, and 
taken their chance for a verdict, it would be inconsistent with 
ordinary good faith and fair dealing to turn round and insist 
on legal exceptions, which they had pledged themselves to the 
court so that they would not take.” 


In like manner the court ruled that agreements made in open 
court by counsel with respect to items in issue would be enforced 
by the court. Fullam v. Valentine, 11 Pick. 155, 159. In all these 
matters involving the waiver of recognized rights, the court looked 
to the manner in which the party was induced to acquiesce. Was it 
a voluntary act? A man had a right to a trial by a jury of 12 men. 
If he was willing to go ahead with only eleven men, was he in a 
position to complain if he had acquiesced in the original excuse of 
a juror? 

While a defendant in a criminal case did not have to bear wit- 
ness against himself, what happened if he confessed? The admissi- 
bility of confessions as evidence was considered by the Chief Justice 
in Comm. v. Morey, 1 Gray 461, 462: 

“The ground on which confessions made by a party ac- 
cused, under promises of favor, or threats of injury, are ex- 
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| cluded as incompetent, is, not because any wrong is done to the 
accused, in using them, but because he may be induced, by the 
| pressure of hope or fear, to admit facts unfavorable to him, 
i without regard to their truth, in order to obtain the promised 
1 relief, or avoid the threatened danger, and therefore admissions 
1 so obtained have no just and legitimate tendency to prove the 
: facts admitted. The general rule is well expressed in the pas- 
sage, cited in the argument, from the case of The State v. Grant, 
22 Maine, 171. “To exclude the confession, there must appear 
| to have been held out some fear or personal injury, or hope of 
: personal benefit, of a temporal nature.’ Of course, such induce- 
| ment must be held out to the accused by some one, who has, or 
: who is supposed by the accused to have, some power or authority 
_ to assure to him the promised good, or cause or influence the 
threatened injury. Commonwealth v. Taylor, 5 Cush. 606. The 
: general rule of law seems sufficiently plain and clear, but the 
. great variety of facts and circumstances, attending particular 
; cases, renders the application difficult, and each case must de- 
pend much on its own circumstances. In the present case, we 
think the decision was right, on the facts stated, and the con- 
‘ fessions admissible.” 
\ How far can courts go in compelling the attendance and testi- 
dd mony of witnesses? —The question was of especial importance in the 
h Shaw era because of the dependence of the government on the evi- 
t dence of purchasers of intoxicating liquors in the enforcement of 
e the liquor laws. When such a witness refused to testify on the 
ground that his evidence would tend to incriminate him the ques- 
‘ tion was resolved in the following manner in Comm. vy. Willard, 22 
d Pick. 476, 477: 
" “As a general rule, there is no doubt that every court of 
4 record, both of civil and criminal jurisdiction, proceeding ac- 
it cording to the principles of the common law, has the power to 
.. compel the attendance of witnesses, and to require them to be 
a sworn and to testify, upon proper occasions. This principle 
of lies at the foundation of judicial proceedings. Without it jus- 
tice could not be administered, and the law would be paralyzed. 
t- And to give effect to this power it must be so applied as to 
‘. compel a specific performance of this duty. If it be said, that 
e a witness may be indicted and punished, as for other breaches 
of duty, the answer is obvious, that besides the long delay and 
" postponement of trails which this would occasion, the witnesses 
. called to prove the case against the contumacious witness, might, 
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in their turn, refuse to attend or to testify. Indeed, the necessity 
for the existence and exercise of this summary power to compel 
the actual and prompt attendance of witnesses, and to require 
them to testify, is too plain to be seriously questioned. . 

. No man, certainly, is bound to answer a question. as 
a wieness, if the fact to which he is called to testify, would sub- 
ject him to a penalty or forfeiture, or expose him to a criminal 
prosecution; although it would be no excuse, that it would be 
against his mere pecuniary interest.” 


In this opinion the court further considered the circumstances under 
which a witness might properly refuse to testify. To the suggestion 
that one who solicited another to commit a breach of the liquor laws 
was himself punishable the court said, at 22 Pick. 476, 478: 

“the witness would not be liable to any prosecution as such 
purchaser, and therefore would not criminate himself or expose 
himself to punishment by such a purchase. No precede nt and 
no authority has been shown for such a prosecution, and no 
such prosecution has been attempted within the knowledge 
of the Court, although a similar law has been in force almost 
from the foundation of the government, and thousands of prose- 
cutions and convictions of sellers have been had under it, most 
of which have been sustained by the testimony of buyers. That 
such a prosecution is unprecedented, shows very strongly what 
has been understood to be the law upon this subject. 

“It is difficult to draw any precise line of distinction be- 
tween the cases in which the law holds it a misdemeanor to 
counsel, entice or induce another to commit a crime, and where 
it does not. In general, it has been considered as applying to 
cases of felony, though it has been held that it does not depend 
upon the mere legal and technical distinction between felony 
and misdemeanor. One consideration, however, is manifest in 
all the cases, and that is, that the offence proposed to be com- 
mitted, by the counsel, advice or enticement of another, is of 
a high and aggravated character, tending to breaches of the 
peace or other great disorder and violence, being what are 
usually considered mala in se or criminal in themselves, in 
contradistinction to mala prohibita, or acts otherwise indiffer- 
ent than as they are restrained by positive law. All the cases 
cited in support of the objection of the witness are of this 
description.” 


However, the power of the court to punish for contempt was 
limited by two other opinions of the Shaw court. In Elisha Clarke’s 











AS 
Ss 





Shaw C. J. and Procedural Due Process 215 


Case, 12 Cush. 320, it was ruled that a justice of the peace had no 
authority to issue a warrant for the arrest of a witness who failed to 
attend before him, when duly summoned on behalf of the Common- 
wealth, if the case in which he was to testify has been finally deter- 
mined and ended. At the time of the Clarke case there were over 
3,000 Justices of the Peace in Massachusetts, and no small portion 
of them were dedicated to the enforcement of the liquor laws. 
Doubtless many witnesses, upon whom the government depended 
for evidence, disappeared and compelled dispositions favorable to 
the defendants. The Clarke decision had a salutary effect in that 
it gave finality to the termination of a criminal case. Any other de- 
cision would have resulted in transferring the burden of defending 
from the shoulders of the liquor law violator to those of the recalci- 
trant witness. While such a witness could be punished during the 
pendency of the action, he could not be summoned into court after- 
wards. 

Whether a witness in a civil action could be made to answer 
under threat of imprisonment for contempt depended on the role 
of the witness in the proceedings. If the witness happened to be a 
party to the proceedings such a refusal might well result in his non- 
suit or default: otherwise the court could assert the coercive power 
of imprisonment to compel his testimony. Whether a creditor who 
refused to answer questions concerning his claim against the estate 
of an insolvent debtor could be imprisoned for contempt by the 
commissioner of insolvency was thus resolved by Chief Justice Shaw 
in Peabody v. Harmon, 3 Gray 113: 

“It is said that this petitioner was in danger of being im- 
prisoned for contempt, if he refused to answer. But we can 
hardly think that he was in any such danger. In the strictly 
analogous case of the examination of a party in a common ac- 
tion at law, under the new practice act, if he refuses to answer, 
he is nonsuited or defaulted, as he may happen to be plaintiff 
or defendant; St. 1852, c. 312, sec. 72; that is, he loses his case: 
and that would seem to be all the ill consequence which the 
petitioner would suffer in this case.” 


This power to adjudge parties and witnesses in contempt is 
little understood. In many instances the power has been asserted 
with a view to vindicating the dignity of the court under circum- 
stances where the dignity of the court was not in issue. Actually 
the power exists in order to implement the court with a coercive 
power capable of promoting the efficient administration of justice. 
When a creditor refuses to answer a question which the court has 
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directed him to answer, the court requires no coercive power to 
attain a just result. It need only deny the creditor's claim. In a 
similar manner an execution debtor can avoid the consequences of 
contempt proceedings for failing to comply with a court order by 
paying the debt. Once the debt is paid the power of the court to 
hold him in contempt for the one or many defaults in which he may 
have been involved is gone. The situation is analogous to that in 
the Clarke case, supra. Once the debt is paid the case is over and 
the jurisdiction of the court over the debtor is ended. Chief Justice 
Shaw did much to clarify the situation respecting the exercise of 
the contempt power. 

At a time when our jurisprudence was dominated by the meta- 
physical concept of liberty, Chief Justice Shaw gave ample proof of 
his dedication to its principles. In the thirty years that he presided 
over the Supreme Judicial Court many habeas corpus petitions and 
writs of error received favorable consideration from him because of 
irregularities involved in the process of sentence and commitment. 
Typical was Feeley’s Case, 12 Cush. 598, where one who appealed 
from the Boston Police Court to the Municipal Court received a 
more severe sentence in the latter court than could have been im- 
posed by the Police Court. In ordering the discharge of the pris- 
oner, he said, at 12 Cush. 599: 

“It is the very nature and character of appellate jurisdic- 
tion, to revise the doings of another court, and to do that which 
the court below might have done and ought to have done. The 
municipal court, therefore, although they might have a larger 
original jurisdiction, had no authority as an appellate court, 
to do what the police court could not have done, and could not 
therefore sentence the petitioner to both fine and imprison- 
ment.” 


In the case of Shepard v. The Commonwealth, 2 Met. 419, he or- 
dered the release of a prisoner who had been sentenced to the House 
of Correction for four years, the law not permitting a sentence to the 
House of Correction for a longer term than three years. 

In Wyeth v. Richardson, 10 Gray 240, 241, when a party ag- 
grieved by his favorable action on a habeas corpus petition sought 
to take exceptions to his rulings, he said: 

“The general principles of law are opposed to the allow- 
ance of exceptions in this case. The great purpose of the writ 
of habeas corpus is the immediate delivery of the party deprived 
of personal liberty. The allowance of exceptions would be in- 
consistent with the object of the writ. The consequence of 
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allowing exceptions must be, either that all further proceedings 
be stayed, which would be wholly inconsistent with the pur- 
pose of the writ; or that the exceptions must be held frivolous, 
and judgment rendered non obstante for the discharge of the 
party, in which case the exceptions would be unavailing. The 
allowance of exceptions being thus inconsistent with the very 
purpose of the writ, the conclusion must be that the excep- 
tions do not lie.” 

When a prosecuting attorney sought to bring a writ of error in a 

criminal case on behalf of the Commonwealth he said, in Common- 

wealth v. Cummings, 3 Cush. 212, 213-217: 


“There is no precedent .. . in this Commonwealth in 
favor of a writ of error in behalf of the Commonwealth to re- 
vise a judgment, by which a party criminally prosecuted has 
been acquitted .. . as the law now stands no bill of exceptions 
can be claimed by the prosecutor for the Commonwealth on the 
trial of a criminal case.” 

In Kingsbury v. Ellis, 4 Cush. 578, 579, the court was called 
upon to pass on the validity of a note given by a defendant to a 
Justice of the Peace in payment of the fines and costs imposed in a 
case heard by the Justice of the Peace. In denying the validity of 
the instrument the court said: 

“The consideration was illegal, being in violation of a 
public duty. The object of the law is to punish its violation; 
and the mode specially provided is by the actual payment of a 
fine, to be enforced by immediate imprisonment, until its pay- 
ment; or by imprisonment for a term of time prescribed by the 
sentence. 

. such a proceeding as this is entirely contrary to public 
policy. If a magistrate, or any other judicial officer, could enter 
into a negotiation with a convict, take a contract to himself, 
and enforce it by law, it would operate as a temptation to the 
judge, and lead to the oppression of the accused by the use of 
public process. If the judge might take a note with surety, he 
might take a pledge of personal or a mortgage of real estate, or 
make any other contract in his own name. It would, we think, 
lead to complicated relations between ministers of the law, and 
parties accused, entirely inconsistent with the purity, simplicity 
and directness which should ever characterize the administra- 
tion of the criminal law.” 

Actually there was ample precedent for the taking of a note in pay- 
ment of fines. In the files of the Suffolk County Courthouse can be 
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found many petitions from prisoners committed by reason of their 
failure to pay fines, in which petitions they requested the privilege 
of securing their release by giving notes for the amount of the fines. 
The fact that these petitions appear to have the endorsement “al- 
lowed”” would indicate that the practice was not uncommon. It 
does not appear that the earlier practice had the express sanction of 
law or that it was ever forbidden by law. Perhaps this will explain 
the strong language of Chief Justice Shaw’s opinion. There is no 
precedent in the books for invalidating this note. In basing its rul- 
ing on public policy the Shaw court did littlhe more than declare 
illegal a practice on which it frowned. In a legal system in which 
the justices of the peace and many other court functionaries de- 
pended on fees and costs for their compensation, the judgment of 
the court might in many instances be influenced by considerations 
of self-interest. The decision in Kingsbury v. Ellis, supra, tended to 
reduce the evil. 
Arrest 

In a society in which the process of the courts was served by 
a variety of functionaries, there was always the danger that the 
laws concerning the rights of the citizen and the rights of the officer 
would be little understood. It was inevitable under circumstances 
where constables and deputy sheriffs were in many instances illiter- 
ate. If the files stored away in our courthouses are brought out and 
examined they will reveal some of the most amazing examples of 
grotesque and often illegible penmanship in the returns recorded 
on the warrants and commitment papers filed away there. Both the 
spelling and the writing bespeak a lack of educational qualifications 
in a fair portion of our court attachés. Notwithstanding all this, 
from earliest times authority in Massachusetts was exercised in 
accordance with a traditional routine. 

Whether the process was criminal or civil, the officer serving 
it filed with the court his return. If a person was committed to jail 
the officer performing the duty made a return on the mittimus. 
Whether the practice of making these returns derived from a tradi- 
tional respect for court procedure, or whether the officers making 
these returns did so to secure themselves from claims for illegal 
arrest is none too clear. One thing is certain—in the days of the 
Sessions Courts the constables and sheriffs were obliged to have 
their bills for fees allowed by the court, and there can be no doubt 
that the judges of this court checked the returns carefully before 
allowing these bills. It is also apparent that the constables and 
sheriffs were equally diligent in conforming to the routine on which 
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their fees depended. There may have been occasional irregularities, 
but there is a long tradition of conformity to prescribed procedures 
in our courts. This tradition has acquired strength from the careful 
attention given questions involving such regularity by our courts. 

What did an officer have to show in order to justify an arrest? 
Will he be liable in an action for false arrest if it appears that the 
complaint on which the warrant was issued reveals an irregularity? 
In Donahoe v. Shed, 8 Met. 326, a warrant was issued and dated 
April 2, 1843, on a complaint made and sworn to on May 2, 1845. 
When the officer who made the arrest was sued the court said, at 
8 Met. 327: 

“there seems to be internal and plenary evidence that the 
complaint preceded the warrant, and that the date of the war- 
rant was a mere clerical error. Such error does not render the 
subsequent proceedings void.” 

As long as the warrant was in due legal form and directed to 
the defendant, it justified the arrest. When a collector of taxes, 
acting under a warrant from the assessors, arrested the party named 
in the warrant and was sued for false arrest by reason of alleged 
irregularities in the town meeting at which the tax was voted, the 
Chief Justice said: 

“Cases of this description are well calculated to bring to 

a severe test the regularity of public bodies and public officers. 
A man, it is true, ought not to be distrained for his taxes, unless 
the steps of the law have been pursued; at the same time, it is 
contrary alike to justice and public policy, that officers who 
intend to act correctly, should be subjected to damages and 
costs, upon mere technical objections; and therefore such excep- 
tions only are to be listed to, as are strictly warranted by law. 
The plaintiff's objections to his liability for this tax are all 
strictly technical.” 

Sprague v. Bailey, 19 Pick. 436, 440 


When one who was clerk of a school district certified to the 
assessors that at a legal meeting of the district it was voted to raise 
a sum of money, and the assessors thereupon assessed the same, one 
who was arrested for non-payment of the tax sued the clerk of the 
school district claiming (1) that he was not the legally constituted 
clerk, and (2) that the meeting was not legally held, the court ruled 
that: 

“We think it is sufficient for this purpose, that he was clerk 
of the district de facto, filling and exercising the office, having 








220 Massachusetts Law Quarte ly 


been chosen and sworn, and that the regularity of the calling 

of the meeting at which he was first elected, cannot be ques- 

tioned collaterally, in this mode.” 
Allen v. Metcalf, 17 Pick. 208, 211 
and further that: 

“such a certificate must be deemed to be true, if a meeting 
of the district was actually called, warned and held, and such 
a vote was then passed and recorded, whether the meeting was 
in due form of law called, or not, and although at such meeting 
an unqualified person was permitted to vote, or otherwise the 
meeting was conducted irregularly, or not. These are matters 
over which the clerk has no control, and are particulars to which 
the certificate of the votes of such meeting has no application.” 

Allen v. Metcalf, 17 Pick. 208, 211-212 

In all these cases involving the legality of an arrest, the court 
refused to look beyond the process on which the officer acted. If 
the warrant was regular on its face the officer was within his rights 
in making the arrest. The rule was based on the further considera- 
tion that constables and sheriffs were under a legal duty to serve 
process and could not refuse to do so on the ground that they 
questioned the validity of the preliminary proceedings. 

A second consideration having a bearing on the legality of an 
arrest involved the right of the officer making the arrest to do so 
under the authority conferred by the process. One of the most 
interesting cases to be argued before the Shaw court involved the 
regularity of an arrest made on a warrant signed by the Vice Presi- 
dent of the United States. The warrant directed the Sergeant at 
Arms of the United States Senate to arrest a witness for contempt in 
refusing to appear before a committee of the United States Senate 
which was investigating the raid made by John Brown at Harper's 
Ferry. The Sergeant at Arms of the Senate deputized one Sanborn 
to make the arrest and the issue before the Shaw court concerned 
his right to do so. Here is the Chief Justice’s reply: 

“the court are all of opinion that the warrant affords no 
justification. Suppose that the senate had authority, by the 
resolves passed by them, to cause the petitioner to be arrested 
and brought before them, it appears by the warrant issued for 
that purpose that the power was given alone to McNair, 
sergeant at arms, and there is nothing to indicate any intention 
on their part to have such arrest made by any other person. 
There is no authority in fact given by this warrant, to delegate 
the authority to any other person. It is a general rule of the 
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common law, not founded on any judicial decision or statute 

provision, but so universally received as to have grown into a 

maxim, that a delegated authority to one does not authorize 

him to delegate it to another. Delegata potestas non potest 
delegari. Broom’s Maxims (3d ed.) 755. This grows out of the 

nature of the subject. A special authority is in the nature of a 

trust. It implies confidence in the ability, skill or discretion of 

the party intrusted. The author of such power may extend it if 
he will, as is done in ordinary powers of attorney, giving power 
to one or his substitute or substitutes to do the acts authorized. 

But when it is not so extended, it is limited to the person 

named.” 

Sanborn v. Carleton, 15 Gray 399, 403 

In Comm. vy. Abel Moore, 19 Pick. 339, the court ruled that an 
arrest made by a coroner of one alleged in the process to be a deputy 
sheriff, but who in fact was not a deputy sheriff, was improper. The 
rights of the coroner to make an arrest were limited strictly by statute 
and were confined to cases in which the sheriff himself was an in- 
terested party. In the cause under review the party arrested was no 
longer a deputy sheriff and could not be arrested legally by a coroner. 
Perhaps no rights or powers have been guarded with such diligence 
in our legal system as those of our sheriffs, coroners, and constables. 
rhese functionaries have pursued their callings in an intensely com- 
petitive spirit and have jealously guarded their official status. While 
the courts have avoided involvement in the competition, they have 
been strict in defining the rights and powers involved because any 
more liberal policy would result in confusion and bedlam. 

A third consideration bearing on the service of process con- 
cerned the manner in which the officer performed his duty. Where a 
judgment creditor directed a deputy sheriff to arrest the judgment 
debtor and to hold him in custody against his consent, in order that 
the creditor or his attorney might interview him for purposes of 
negotiating with him, it was held that the deputy sheriff was not 
legally obliged to obey these directions. In the court’s own words: 

“the direction, given by the plaintiff was one which in 
strictness of law he was not bound to obey, because it would 
be in derogation of the rights of the debtor in a matter deeply 
affecting his personal liberty.” 

French v. Bancroft, 1 Met. 502 

What constituted a proper service of process by an officer was 
considered by Chief Justice Shaw with characteristic thoroughness 
in Isley v. Nichols, 12 Pick. 270. In this case the officer broke open 
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a dwelling house by forcing the outer door, against the prohibition 
of the owner, with an avowed purpose of making an attachment of 
the owner's goods. After noting that there was no authority in this 
Commonwealth bearing on the particular issue, he referred to the 
opinion of Lord Holt in Luttin v. Benin, 11 Mod. 50, and declared 
that: 

“An officer, having a valid writ, if he does not pursue the 
authority given him by his writ, and the rules of law in the exe- 
cution of his duty under it, is a trespasser, in the same manner 
as if he had no writ; as if he takes goods not belonging to the 
debtor, or goods exempted by law from attachment, trespass 
lies. This proceeds on the ground that the writ affords him a 
definite and limited authority only, regulated by law; and the 
legal justification of his acts is coextensive with his legal author- 
ity, and he has no protection when acting beyond the scope of 
that authority. The authority is given upon this restriction and 
condition, that it shall not be abused or exceeded, or colorably 
used to effect an unlawful purpose. To accomplish this the rule 
is well established, that where an authority given by law is ex- 
ceeded, the party loses the benefit of his justification and the 
law holds him a trespasser ab initio, although to a certain extent 
he followed the authority given. The law will operate retro- 
spectively to defeat all acts: thus done under color of lawful 
authority: and a fortiori will operate prospectively to prevent 
the acquisition of any lawful right, by the excess and abuse of 
an authority given for useful and beneficial purposes.” 

Ilsley v. Nichols, 12 Pick. 270, 272-279 


Aside from the authority provided by the opinion in Luftin v. 
Benim, supra, the Chief Justice sustained his opinion “upon con- 
siderations of principle and policy.’’ We discover in the opinion an 
aversion of the court to what is irregular and illegal. To Chief Jus- 
tice Shaw the man who invoked the assistance of the law and relied 
on legal process to vindicate his rights had to obey the law. In his 
opinion the entire dignity of the law was involved in the manner in 
which process was served. 

When a constable, acting under a writ, entered a house, attached 
the goods, and left a keeper who was drunk in the house, and the 
householder objected to his doing so, he ruled that the attachment 
was irregular and declared the constable a trespasser ab initio. Mal- 
com v. Spoor, 12 Met. 279. In the case of a fish warden who took a 
net set unlawfully across a river and kept it for fourteen days without 
instituting legal proceedings as required by law, it was ruled that he 
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became a trespasser ab initio and liable in an action to the owner 
for its value. Russell v. Hanscomb, 15 Gray 166. Commenting on 
the failure of the fish warden to institute proceedings within the time 
prescribed by law the Chief Justice said, at 15 Gray 167: 

“Without such judicial proceeding, an owner might be 
stripped of his property, by an officer of the law and under color 
of law, without judgment and without a hearing. It is analo- 
gous to a case where a sheriff attaches property on mesne process, 
or seizes it on execution and never returns his process.” 


Such strict adherence to the letter of the law tended to discourage 
laxity and to deter the occasional misappropriation by officers of 
contraband seized in the performance of their duties. 

In a society where public authority is often asserted under the 
sanction of a warrant or other process it is essential that officers acting 
under same duly record their actions on their returns. Even in situa- 
tions where the conduct of the officer was proper under the circum- 
stances, but the circumstances were not noted in the return, the 
officer has not been permitted to justify his conduct by evidence out- 
side the return. In Munroe v. Merrill, 6 Gray 236, an officer arrested 
a debtor and released him after the debtor had exhibited to him a 
writ of protection. He later returned the execution unsatisfied, 
without stating the arrest in his return or the fact that he had re- 
leased the debtor by reason of his writ of protection. When the 
debtor later sued him for the arrest, the court ruled that he could 
not justify on the basis of the return as he made it. In this opinion 
we discover the sound social interest involved in the preservation of 
this strict rule: 

“We think the rule, that an officer to justify himself, must 
make a true return of his doings, is well established by authority, 
and is reasonable and well founded in principle. It is a high 
power, conferred and regulated by law, and the rules of law, 
in its execution, must be strictly pursued. It is a rule which an 
officer may easily comply with; he has only to take care always 
to conform to the truth in his return; and if a true statement 
of his doings will justify him, he is safe. The rule may some- 
times operate as a hardship, by excluding the truth in a par- 
ticular case; but, as a general rule, it is useful and beneficial. 

“Nothing here said is intended to prevent the officer, be- 
fore a new trial is had, from applying to the court to which the 
execution was returned, for leave to amend his return according 


to the truth, if he can do so, and that court see just cause for 
allowing it.” 
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It is interesting to observe that in the closing words of the opinion 
Chief Justice Shaw suggests to the defendant that, before a new 
trial is had, he amend his return so that it conform to the truth. In 
this we discover a trait of the Chief Justice which contributes to his 
greatness. No matter how harsh and cruel the law may appear to be 
under the circumstances, he will declare it. But if there is any way 
of avoiding the cruel consequences and the party appears worthy of 
the court’s assistance, he will not hesitate to suggest the path that 
he follow. In Munroe v. Merrill, supra, the debtor had exhibited 
his writ of protection to the constable and been released. Despite 
this, he sued the constable on the technical ground that the return 
had been defective. The Supreme Judicial Court had to concur with 
the debtor in his claim that on the basis of the return the arrest was 
irregular, but the debtor's victory was an empty one in view of the 
suggestion of the court that the return be amended. Good judges 
can take the edge off strict rules of law. 

The inauguration of criminal process claimed the attention of 
Chief Justice Shaw in Commonwealth v. Phillips, 16 Pick. 211. In 
the cause under review the complaint under oath stated that the 
complainant had probable cause to suspect that the accused had com- 
mitted the offense charged. Did this provide a sufficient basis for 
the issuance of a complaint? In the case of a complaint issued by a 
court of competent jurisdiction to try and decide the cause the court 
held that such a complaint was defective. The fault derived from 
the fact that one who has probable cause to suspect avers nothing 
with precision, and this is a prerequisite to a fair trial. Considering 
the defendant’s rights as guaranteed him by the Bill of Rights the 
court said at 16 Pick. 214: 

“The salutary rule of the common law, that no one shall 
be held to answer to an indictment or information, unless the 
crime with which it is intended to charge him is expressed, 
with reasonable precision, directness, and fulness, that he may 
be fully prepared to meet, and if he can, to answer and repel it, 
is recognized and enforced, and extended to every mode in 
which a citizen can be called to answer to any charge of crime 
in this commonwealth, by the highest authority known to the 
laws, namely, an express provision in the Bill of Rights, art. 12. 
It declares that no subject shall be held to answer for any crime 
or offence, until the same is fully and plainly, substantially and 
formally described to him. The reasonable degree of certainty 
required in an indictment, is so familiar, that it requires no 
authorities to support or illustrate it. 1 Chitty’s Criminal Law, 
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170. Whilst it is important to the administration of public 
justice, and the reasonable execution of the laws, that indul- 
gence should not be too readily yielded to mere technical nice- 
ties and subtilties, it is also important, that every man accused 
of crime should have a reasonable opportunity to know what 
the charge is, that he may not be called to meet evidence at the 
trial, that he could not have anticipated from the charge, that 
the Court may know what judgment to render, and that the 
party tried and either acquitted or convicted, may be enabled 
by reference to the record to shield himself from any future 
prosecution for the same offense.” 


There is a vast difference between evidence which will warrant one 
in “having probable cause to suspect” and such as will give one “‘rea- 
sonable cause to believe” another guilty of an offence. In the former 
case the evidence will only suffice to hold a man for the Grand Jury. 
The defendant is not on trial before the Grand Jury, and unless, 
after hearing the evidence, the members of the Grand Jury have 
reasonable cause to believe the defendant guilty, they should return 
no indictment. Where the complaint looks to a trial and disposition 
without the intervention of the Grand Jury, it should be based on 
the fact that the complainant has reasonable cause to believe the 
defendant guilty. In the words of the court at 16 Pick. 215: 


“where, as in the present case, the complaint is the only 
basis of the proceedings, the only statement of the offence, where 
it is made to a court of record, not with a view to an arrest, 
examination, and commitment, but with a view to a judicial 
investigation, trial, and conviction, as a case within its admitted 
jurisdiction, when in form and substance the conviction follows 
and affirms the matter of the complaint, and regulates the judg- 
ment to be entered, we think it is required, as well by the rules 
of the common law, as by the express requisition of the Declara- 
tion of Rights, that such complaint shall be, in a reasonable 
degree, certain, both in substance and in form; and that the 
complaint under consideration, not having these requisites, is 
not sufficient to sustain the judgment rendered upon it; and 
the exception is allowed.” 


What the Phillips decision announced was that whether the prosecu- 
tion be for a misdemeanor or a felony, no complaint could be issued 
or indictment voted except on the basis of a reasonable cause to be- 
lieve the defendant guilty. It said in effect that no man could be 
made to stand trial on mere suspicion. 

Under what circumstances could a man be arrested without the 
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prior issuance of criminal process? The question was raised in a 
murder trial that was presided over by Chief Justice Shaw, Comm. v. 
Carey, 12 Cush. 246. The defendant had killed a constable who had 
been informed that the defendant had broken into a railroad depot. 
Acting on this information and without a warrant the constable at- 
tempted to arrest the defendant who in resisting the arrest killed 
the constable. The report in Comm. v. Carey merely summarizes 
the charge of Chief Justice Shaw to the jury, but it suffices to reveal 
the thorough and painstaking manner in which he advised the jury. 
In substance he declared at 12 Cush. 251, the law to be that: 

“if a prisoner is unlawfully arrested, and if in resisting the 
arrest, or attempting to escape, he takes the life of the person so 
arresting him, although the act is not justifiable, and amounts 
in law to a criminal homicide, yet it is not homicide with malice 
aforethought, which is necessary to constitute murder, but it 
will, in contemplation of law, be manslaughter. . . .” 


Particular pains were taken by the court to distinguish between the 
rights of one taken for a felony and one arrested for the commission 
of a misdemeanor. Conceding the right of a police officer or con- 
stable to arrest one for the commission of a felony without a warrant, 
he advised the jury that no such right existed where the offence was 
a misdemeanor. Acting on these instructions the jury found the 
defendant guilty of manslaughter. No one can read this charge 
without recognizing the efforts of a great jurist to assure to a de- 
fendant charged with the murder of a peace officer the benefit of a 
verdict rendered in accordance with law. 

In the early days of the Republic it was not uncommon for 
gangs to take into their own hands the abatement of nuisances. 
Whether it was a house resorted to for prostitution or for the illegal 
sale of liquor, whether it was actuated by a passion for moral uplift 
or inspired by spite, there were many recorded instances of these 
attacks by mobs. A decision that served to channel the wrath of the 
indignant citizens into legally constituted tribunals and to end the 
terroism involved in the practice appeared in the case of Brown v. 
Perkins 12 Gray 89. In this case the Chief Justice after conceding 
the right of a private individual to abate a private nuisance injurious 
to him or a common nuisance which obstructed his individual rght, 
distinguished these from liquor nuisances. With respect to these he 
said at 12 Gray 101, 102: 

“The keeping of a building for the sale of intoxicating 
liquors, if a nuisance at all is exclusively a common nuisance; 
and the fact that the husbands, wives, children or servants of 
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any person do frequent such a place and get intoxicating liquor 
there, does not make it a special nuisance or injury to their 
private rights, so as to authorize and justify such persons in 
breaking into the shop or building where it is thus sold, and 
destroying the liquor there found, “and the vessels in which 
may be kept; but it can only be prosecuted as a public or com- 
mon nuisance in the mode prescribed by law.” 
Clarifying the distinction between a private and a common nuisance 
did much to end the resort to self help which in many cases was 
nothing more than a pretext for hoodlumism. Not all common nui- 
sances Were privaic nuisances, and the individual who resorted to the 
abatemcnt of a nuisance without the sanction of public authority did 
so at his peril. 

When we speak of procedural due process we speak of law in 
action. Law operates through the medium of public officers. How 
these officers administer it plays a decisive role in determining the 
character of our society. As representatives of organized authority 
it is in their power to assure a fair and impartial administration of 
justice: it is equally in their power to betray the trust confided in 
them. What they will do depends in a large measure on the leaders 
who are chosen by the people. But inextricably involved in the 
process is the tradition for regularity and conformity to recognized 
principles that has taken root in our society. In the thirty years that 
he presided over our Supreme Judicial Court Chief Justice Shaw 
seized every opportunity to bring home to the bench, the bar and 
the general public the importance of keeping constantly in mind the 
great principles proclaimed in the Declaration of Rights. To him 
the state existed for the individual; not the individual for the state. 
Whenever the individual encountered the state, whether as a de- 
linquent taxpayer, a defendant on a writ, a poor debtor, or as one 
of the many other categories involved with the law he insisted that 
their rights be respected to the letter. In Comm. v. Anthes, 5 Gray 1, 
he repeated the old aphorism of the common law that “It is better 
that nine guilty men escape, than that one innocent man suffer.” 
And he meant it. In the same spirit he insisted that the powers of 
the state be exercised in strict conformity with the law. In the pro- 
motion of this philosophy he enriched the legal tradition of Massa- 
chusetts and conferred on it a distinct democratic character. 
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The author is an associate in the Boston law firm of Bingham, Dana 
and Gould, and is working in the field of admiralty law. For other 
treatments of the Greenberg case, around which this article ts written, 
see Note, 6 Villanova Law Review 101 (1960) and Note, 61 Columbia 
Law Review 287 (1961). 


The recent case of Greenberg v. Panama Transport Co., et al., 
185 F. Supp. 320 (D. Mass. 1960), 290 F. 2d 125 (Ist Cir. 1961), is 
significant for its effect upon the areas of conflict of laws, Federal 
choice of law, maritime law and attorney-client relationships. 

Vazquez, a Spanish seaman, injured himself in Portland, Maine, 
aboard a ship of Panamanian registry, belonging to a Panamanian 
corporation (Panama Transport Co.), the wholly-owned subsidiary 
of an American corporation (Esso Tankers, Inc.). Three days after 
the accident, Vazquez executed a document in a Portland hospital 
retaining Greenberg, an attorney belonging to the Bar of Maine, of 
Massachusetts, and of the U. S. District Court of Massachusetts, to 
represent him in any claims he might have against the vessel, its 
owners, Or Operators. Vazquez agreed to pay Greenberg “a fee not 
to exceed services rendered . . . a fee not to exceed one-third of any 
amount collected by way of court verdict or settlement.” Nine days 
later, Eggleston, Esso’s Assistant Chief of Seafaring Personnel, visited 
Vazquez in the Portland Hospital; he urged him to discontinue re- 
taining Greenberg and to settle his claim with Esso and Panama on 
the basis of an employment contract which Vazquez had executed in 
Spain and which limited his recovery to disability payments consid- 
erably less than the potential value of the claim if presented in an 
American court. 

Even as he was talking with Vazquez, Eggleston learned by 
telephone that correspondents of Greenberg’s in the Southern Dis- 
trict of New York had commenced suit in the U. S. District Court 
there against both defendants on Vazquez’ behalf, presumably alleg- 
ing negligence, unseaworthiness, and failure to pay maintenance 
and cure. Because Vazquez did not immediately respond to Eggle- 
ston’s suggestions, Eggleston caused the Spanish firm through which 
Vazquez had initially procured his employment to write to Vazquez. 
The consequent letter warned Vazquez, among other things, against 
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“local agents who seek a share of the claim, not caring for the future 
of the person involved.” Six weeks after receiving this letter, and 
two months after his accident, Vazquez dismissed Greenberg. Three 
days later, he left the United States on a flight to Spain paid for by 
defendants. 

Greenberg thereupon brought the instant action, alleging that 
defendants had induced Vazquez to break his contract with Green- 
berg. (On the trial and in its opinion, however, the Court treated 
the action as one for “interference with advantageous contractual 
relations.” See Hansen v. Barrett, 183 F. Supp. 831 (D. Minn. 1960).) 
Both defendants entered general denials; neither raised any affirma- 
tive defenses. After a jury-waived trial, the Court found: (1) Green- 
berg’s contract with Vazquez was valid; (2) defendants, without 
privilege, had induced Vazquez not to continue his professional rela- 
tions with Greenberg; and, therefore (3) defendants were liable to 
Greenberg for damages in the amount of $2,845. (Greenberg v. 
Panama Transport Co., et al., 185 F. Supp. 320 (D. Mass. 1960); the 
Court of Appeals reversed, holding that the amount in controversy 
was less than $10,000. “The appeal suggests a number of interesting 
questions,” the per curiam opinion said, “but we do not reach them 
for lack of jurisdiction.” Panama Transport Co., et al. v. Greenberg, 
290 F. 2d 125, 126 (Ist Cir. 1961).) 

On the facts, the trial court’s decision was not surprising. There 
was abundant evidence to support the finding that: 

“defendants by misrepresenting the role which American 
lawyers can and often do perform for their clients in accident 
litigation, by falsely leading Vazquez to believe that his own best 
interests would be served by relying exclusively on his Spanish 
contract, and by depreciating, without any basis for so doing, 
the professional services which Greenberg was prepared to 
render Vazquez, knowingly and in bad faith caused Vazquez to 
dismiss his counsel. . . .”. Greenberg v. Panama Transport Co., 
et al., supra at 322. 


As the Court pointed out, at the time when Greenberg was dis- 
missed (in February, 1959), Vazquez, although a foreign seaman, 
could have sued defendants in an American court, under the Jones 
Act for negligence, and under the maritime law for unseaworthiness 
and maintenance and cure. Bartholomew v. Universal Tankships, 
Inc., 263 F. 2d 437 (2d Cir. 1959). 


So far, so good. The reader is, however, puzzled by the route the 
Court travelled to reach its conclusion, and particularly by the 
Way it chose a law to apply in establishing defendants’ liability. 
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Because of the diverse citizenship of the parties and the apparent 
sufficiency of the amount in controversy, the Court took jurisdiction 
on the familiar “diversity” basis. 28 U.S.C. § 1332 (a). But while so 
doing, it adumbrated the general shadowiness of what was to follow 
by suggesting the possibility of jurisdiction under the so-called ‘“‘sav- 
ing” clause (28 U.S.C. § 1333 (1) ) and the so-called “arising under” 
clause (28 U.S.C. § 1333 (a)). The opinion never makes clear what 
connection either of these statutes had with the case. 

At this point, the action could have been regarded as an ordinary 
“diversity” case, susceptible of a fairly straightforward analysis, viz.: 

1. A U. S. District Court in Massachusetts, hearing a di- 
versity action is bound to adopt and apply the choice-of-law rule 
laid down by the Supreme Judicial Court of Massachusetts 
Klaxon Co. v. Stentor Co., 313 U. S. 487 (1941); Sampson v. 
Channell, 110 F. 2d 754 (1st Cir.), cert. denied, 310 U. S. 650 
(1940). 

2. Greenberg’s contract with Vazquez, if it existed at all, was 
formed when Vazquez signed the retainer, an act which took 
place in Maine. Commissioner of Banks v. Chase Securities 
Corp., 298 Mass. 285, 299 (1937). When deciding the validity 
vel non of a contract formed outside of Massachusetts, Massa- 
chusetts courts look to the law of the place of the purported con- 
tract’s formation. Charney v. Charney, 316 Mass. 580, 582 
(1944); Lee v. N. Y. Life Insurance Co., 310 Mass. 370, 375 
(1941); McIntyre v. Parks, 44 Mass. 207 (1841); Restatement, 
Conflicts §§ 312, 347 (1934). 

3. By Maine law, statutory and decisional, Greenberg and 
Vazquez never entered into a valid contract. (Rev. Stat. Me., c. 
135 § 18 (1954); Hinckley v. Giberson, 129 Me. 308 (1930). See 
also Blackwell v. Webster, 29 Fed. 614 (C.C.E.D.N.Y. 1886); 
Drinker, Legal Ethics 176 n.8 (1953).) (The statute reads ‘““Who- 
soever ... brings, prosecutes or defends, or agrees to bring, prose- 
cute or defend any suit at law or in equity upon shares, shall be 
punished by fine of not less than $20 nor more than $1,000, or by 
imprisonment for not more than 11 months.’’) Or, depending on 
one’s view of Maine law and of the arrangement, the contract 
was valid, Burnham v. Heselton, 84 Me. 578, 587 (1892); Re- 
statement, Contracts § 542 (1932). 

4. If Maine law voids the contract, then, because no con- 
tractual arrangement existed between Greenberg and Vazquez, 
defendants were privileged to disparage Greenberg by any argu- 
ment this side of defamation. Restatement, Torts § 773 (1939). 
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: See Heywood v. Tillson, 75 Me. 225, 234 (1883). And see 
“ Jolovitz v. Reddington & Co., 148 Me. 23, 29 (1952): “The law 
w leaves the parties to an illegal contract ‘where it finds them.’ ” 
y- 5. Even if the contract were valid under Maine law, the 
r question whether defendants’ actions constituted tortious inter- 
it ference with the Greenberg-Vazquez relation would, in a Massa- 
chusetts court, have been decided by reference to the law of the 
ry place of the allegedly tortious acts, Maine. Gregory v. Maine 
* Central R.R. Co., 317 Mass. 636 (1945); Restatement, Conflicts 
ie $$ 377-78 (1939). Even if Massachusetts substantive law had 
" controlled, Greenberg might not have recovered. Herbits v. 
ts Constitution Indemnity Co., 279 Mass. 539 (1932). 
v. | 6. If the contracts were valid, defendants would probably 
50 have been liable to Greenberg. Perkins v. Pendleton, 90 Me. 
166, 176-77 (1897); accord, Taylor v. Pratt, 135 Me. 282, 284 
on (1937). Or, again, perhaps they would not be, depending on a 
a finding of lack of fraud. Perkins v. Pendleton, supra, at 176; 
i Boston Casualty Co. v. Bath Iron Works, 136 F. 2d 31, 33 (lst 
ity Cir. 1943). And if defendants escaped liability under Maine 
a law, then Greenberg could not recover in a Massachusetts action; 
“4 the Massachusetts court would not consider whether similar 
99 events occurring in Massachusetts might cast defendants. 
73 Lemieux v. Boston & Maine R.R., 219 Mass. 399, 403 (1914). 
a: In any event, only if the Supreme Judicial Court of Maine had 
never decided the issue would the trial court have been free to 
propound its own rule. “[W]hen it is clear from the decisions 
nd of the state court what the law is, we are not at liberty to establish 
“aa a new rule because we are of the opinion that it is sounder or 
e 


6 of more general application.” Boston Casualty Co. v. Bath Iron 
0); , 
Works, supra, at 33. 


vd 7. Therefore, Greenberg was entitled to his damages; or he 
i. | was not. (For an example of the method here outlined, see 
by | Bender v. Hearst Corp., 263 F. 2d 360 (2d Cir. 1959).) 
on’ The Court, however, analyzed the issues in a manner rather 
‘act less conventional: 
od | 1. The judge began by declaring his independence of any 
state’s choice-of-law rule. The claims for which Vazquez retained 
_ Greenberg, he said, arose out of the general maritime law and 
we out of a congressional statute. While admitting that such claims 
g 


20 are “theoretically presentable” in either state or Federal courts, 
II). : . 
he urged that the usual forum is a Federal one. As an example, 














Massachusetts Law Quarterly 


he pointed to Vazquez action in the Southern District of New 
York: 


“To hold that the validity of a retainer to perform serv- 
ices in a Federal court with respect to a Federal cause of 
action should be determined by state law would seem highly 
artificial. Every policy consideration dictates that the Fed- 
eral court should enunciate uniform national rules to de- 
termine the validity of contracts made by proctors in 
admiralty, who are officers of Federal courts, to present 
claims to Federal courts.”” Greenberg v. Panama Transport 
Co., et al., supra, at 324. 

2. To test the validity of the purported contract, he there- 
fore eschewed any state’s law, and instead applied “a national 
rule of law.” Jbid. 

3. By this rule (elicited and utilized without the aid of 
citations), the Court held the contract valid. 

4. Although admitting that most courts would have applied 
the law of Maine in ascertaining defendants’ tort liability, the 
Court further held that deference to lex locus delecti ‘“‘may 
depend upon what type of contract relationship is said to have 
been impeded.” Ibid. 

“Here we have a claim that when sued in a Federal 
court defendants interfered with the contractual relation- 
ship between the then-plaintiff who was suing them and his 
attorney, the present plaintiff. In determining the appli- 
cable law to decide this claim, it does not seem of the greatest 
importance where that interference occurred. Nor does it 
seem of decisive importance in what forum the claim of 
alleged interference is made. The controlling principles of 
substantive law should be enunciated on a national basis 
applicable to anyone who is said to have interfered with a 
professional relation between an officer of a national court 
and his client... . [F]ederal courts would probably mould 
the national standard with appropriate references to Re- 
statement, Torts §$ 766-774.” Ibid. 
>. “Drawing upon those sections as well as the general case 

law,” the Court, without further citation of authority, held de- 
fendants liable. Jd. at 325. | 

6. Inasmuch as nothing in the Spanish employment con- 
tract precluded Vazquez from suing defendants in United States 
courts, the Court overruled defendants’ contention that because 
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they were merely protecting contract rights of their own, their 
acts were privileged. Ibid. 


I 


The logical underpinning of the entire opinion is the argu- 
ment that Federal courts have an overriding interest in: (a) the 
relations between the attorneys who practice in those courts and 
their clients; and (b) third-party intermeddlers with those relation- 
ships. To support this position, the opinion cites three authorities: 
Sola Electric Co. v. Jefferson Co., 317 U. S. 173 (1942); O’Brien v. 
Western Union Telegraph Co., 113 F. 2d 539 (Ist Cir. 1940); and 
Freund, Federal-State Relations in the Opinions of Judge Magruder, 
72 Harv. L. Rev. 1204, 1213 (1959) (the latter being an exegesis of 
Judge Magruder’s opinion in O’Brien). The thesis of each of these 
is that, in Judge Magruder’s words, “there exist certain fields .. . 
where legal relations are governed by a ‘Federal common law,’ a 
body of decisional law developed by the Federal courts untrammeled 
by state court decisions.” O’Brien v. Western Union Telegraph Co., 
supra, at 541. None of the three, however, support the application 
of this “Federal common law’”’ to the area of attorney-client dealings. 

In O’Brien, the plaintiff sued Western Union for accepting and 
sending a telegram to Father Coughlin containing statements de- 
faming O’Brien in his capacity as candidate for United States Senator 
and Vice-President of the United States on Father Coughlin’s Union 
Party Ticket. The sole question on appeal was whether the company 
was, as a matter of law, privileged to transmit and deliver the mes- 
sage. When determining that question (in the company’s favor), 
Judge Magruder, it is true, refused to be “bound by the common 
law or statutes either of Massachusetts, where the message originated, 
or of Michigan, where it was delivered,” and this “[n]otwithstanding 
Erie R.R. v. Tompkins.” Ibid. This flat rejection of any state law 
was, as Professor Freund noted, “180 degrees removed from Sampson 
v. Channell.” Freund, op. cit., supra, at 1213. But the reasoning 
behind Judge Magruder’s exaltation of the “Federal common law” 
comported entirely with the rationale of both ‘Erie and Sampson. 
The telegraph company, he said, was governed by the Communica- 
tions Act of 1934, 47 U.S.C. §§ 35, 151-222, 501-505. And Section 
202 (a) of the Act prohibited the company from discriminating un- 
reasonably in charges, practices, or services. Therefore, “Congress 
having occupied the field by enacting a fairly comprehensive scheme 
of regulation . . . questions relating to the duties, privileges and 
liabilities of telegraph companies in the transmission of interstate 
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messages must be governed by uniform Federal rules.”” O’Brien vy. 
Western Union Telegraph Co., supra, at 541. 

That is, what Judge Magruder was really talking about was not 
a ‘Federal common law” at all, but rather a “kind of common law 
of the statute.” Freund, op. cit., supra, at 1213 (emphasis supplied). 

This was something similar to the Supreme Court’s position in 
the Sola case, where the Court ruled that when a Federal statute con- 
flicted with a local rule of estoppel, Federal courts were bound to 
follow the statute, however much it derogated from state practice. 
Sola Electric Co. v. Jefferson Co., supra, at 176; see also Howard vy. 
Lyons, 360 U. S. 593, 597 (1959) (validity of a naval officer's claim 
of absolute privilege while performing his duties derives from Fed- 
eral sources and must be determined by a Federal rule); and Leh vy. 
General Petroleum Corp., 165 F. Supp. 933 (S. D. Cal. 1958): “Fed- 
eral law, not state law, must control in determining the rules govern- 
ing enforcement in Federal courts of rights and remedies created by 
Federal statutes.” 

Likewise, when adjudicating cases involving governmental ex- 
ercise of a constitutional power, Federal courts, even in the absence 
of a specifically controlling Federal statute, will “fashion the gov- 
erning rule of law according to their own standards.” Clearfield 
Trust Co. v. U. S., 318 U. S. 363, 367 (1943). In the Clearfield case, 
a thief stole and fraudulently cashed a check issued by the United 
States. The forgery remained undetected until after the check had 
cleared, and when the United States sued a bank which had guar- 
anteed prior endorsements, the bank argued that, under local law, it 
had not received timely notice of the forgery. 

The Supreme Court refused to apply state law: 

“When the United States disburses its funds or pays its 
debts, it is exercising a constitutional function or power. 
The authority to issue the check had its origin in the Constitu- 
tion and the statutes of the United States and was in no way 
dependent on the laws of Pennsylvania or of any other state. . . . 
In the absence of an applicable Act of Congress it is for the 
Federal courts to fashion the governing rule according to their 
own standards.” Ibid. 


One final “Federal common law” situation deserves mention 
here, the familiar rule that when dealing with diversity cases involv- 
ing maritime personal injuries, Federal courts apply Federal mari- 
time law. Pope & Talbot v. Hawn, 346 U. S. 406, 409 (1953). Of 
course, the maritime law is, by definition, not common law. But be- 
cause it is a law uniform throughout the Federal courts, we may con- 
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sider it for present purposes a species of Federal common law. If 
Vazquez had allowed Greenberg to press the suit he started in the 
Southern District of New York, that court would have decided the 
case by maritime rules of law announced by the Supreme Court. 
Federal law would have controlled the negligence count because that 
cause of action sprang from a Congressional statute; it would have 
controlled the unseaworthiness and maintenance counts because 
they are rooted in that maritime law “which the Constitution has 
placed under national power to control in its substantive as well as 
its procedural features.” [bid. 

What the Court here did, however, was to apply the ‘“‘common- 
law-of-the-statute”’ or ““common-law-of-the-Constitution” approach to 
a situation controlled neither by Act of Congress nor by Constitu- 
tional provision. Choosing applicable rules by a law-of-the-client 
test, it assumed, on unclear reasoning and small authority, that the 
relations and interactions of all parties involved here, the seaman, 
his lawyer, and the shipowner, depended for their definition and 
regulation upon uniform national Federal law. The opinion says 
that to test “the validity of contracts made by proctors in admiralty, 
who are officers of Federal courts, to present claims to Federal courts,” 
we need “uniform national rules.’”’ But, as I shall try to show, this 
reasoning assumes its own conclusion. The whole issue of the case 
is whether or not the nature of the dramatis personae and their re- 
lationship do indeed demand such a national rule. To decide that, 
we must first take a close look at the relation of the Federal courts 
to lawyers generally, those who do not practice at the bar of some 
Federal court, as well as those who do. 


II 


Each United States District Court, being a forum distinct from 
those of the state in which it may be located, is entitled to regulate 
its attorneys as it chooses. Every District Court thus compiles its 
own roll of attorneys and its own mode of qualifying lawyers to 
practice before it. ““The admission of an attorney to practice at the 
bar of a [Federal] court, while a formal matter, is nonetheless a pre- 
requisite of practice before that bar.” Chudoff v. McGranery, 179 
F. 2d 869, 872 (3rd Cir. 1950). You may have passed your state’s bar 
examination in 1902 and practiced in the state courts ever since; but 
unless and until the local United States District Court has admitted 
you to practice, you may not even file an appearance there. 

It follows that a District Court, or a Court of Appeals, or the 
Supreme Court, for that matter, can and may lawfully establish its 
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own unique qualifying machinery, written examination and all. 
Application of Wasserman, 240 F. 2d 213, 215 (9th Cir. 1956); Fed. 
R. Civ. P. 83. Provided the tests meet constitutional standards, Kon- 
igsberg v. State Bar of California, 353 U.S. 252 (1957) (admission to 
practice in a state); Application of Wasserman, supra, at 214, each 
of these courts may sift prospective practitioners in whatever way it 
chooses, without reference to the requirements established by any 
other Federal court or by any state court. 
But the truth is, of course, that 
“in most . . . Federal District Courts and in the Court of 
Appeals [and in the Supreme Court], reliance is largely placed 
by the court upon the courts of the states for determining the 
qualifications of persons seeking admission to the bar. This is 
evident from the fact that, except in the District of Columbia, 
there is no Federal procedure for examining applicants either 
as to legal ability or moral character and so reliance is placed 
on prior admission to the bar of a state supreme court. 
While most Federal courts also admit lawyers upon evidence of 
their admission to the bar of another Federal court, the first 
admission of such a lawyer to practice in a Federal court is 
almost upon evidence of his admission to the bar of the highest 
court of a state or the District of Columbia.” Jn Re Dreier, 258 
F. 2d 68, 69 n. 2 (3rd Cir. 1958); see Supreme Court of the 
United States, Revised Rules, Rule 5 (1954). 


Thus although one could conceivably be admitted to practice 
before a District Court without having first qualified to practice in 
one of the states, license to practice in the District Courts in fact 
depends on some state’s prior nihil obstat. Every so-called “District 
Court Bar” is nothing more than a list of those attorneys, previous!) 
admitted to practice in a state, who have been admitted to practice 
at the bar of that District Court. There is no such thing as a national 
District Court Bar. Gray v. Brunetti, 266 F. 2d 809, 817 (3rd Cir. 
1959). (It is not necessary to discuss here the question whether a 
lawyer in good standing at a state bar may be stricken fron’ the roll 
of atorneys of a District Court. He may, provided he receives due 
process. In Re Lavine, 126 F. Supp. 39 (S. D. Cal. 1954), rev'd for lack 
of due process sub nom. In Re Los Angeles County Pioneer Society, 
217 F. 2d 190 (9th Cir. 1954). But for restrictions on the converse, 
see Theard v. U. S., 354 U. S. 278, 281-82 (1957); Selling v. Ranford, 
243 U. S. 46 (1917).) 

Once admitted to practice before a District Court, a lawyer is 
entitled to appear in and plead any cause triable in that court. Be- 
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cause the jurisdiction of the court extends to maritime and admiralty 
matters, and because the tribunal sometimes sits as a full-oared ad- 
miralty court, a lawyer who represents clients there may occasionally 
find himself not a mere attorney-at-law, but a proctor (or advocate) 
in admiralty. 

Without agitating the question of the justificability of ang A 
tually separate courts (see Currie, The Silver Oar and All That, 27 
U. Chi. L. Rev. 1 (1959) ), one must observe that so far as the lawyer’s 
job is concerned, what we label him matters little. Indeed, the cer- 
tificate issued to a District Court practitioner testifies indiscriminately 
to his admission and qualification ‘‘as an Attorney and Counselor, 
Solicitor, Advocate, and Proctor of said District Court.” We do talk 
of an “Admiralty Bar,” but the term is only a loose collective descrip- 
tion of lawyers whose practice encompasses maritime problems. 

Most important for the purposes of the present discussion, the 
lawyer-client relationship does not depend in any respect upon 
whether the lawyer is an attorney instead of a proctor. At the com- 
mencement of the relationship, the counselor himself may not even 
be sure which style he will adopt: many claims are triable on either 
of the court’s “‘sides.”” As an excellent example, consider Greenberg, 
the lawyer in the instant case. When first retained, he could have 
brought in the appropriate United States District Court either a 
libel in admiralty (in personam or, if he could find the ship, in rem) 
or an ordinary tort action. Or he could have commenced an action 
in a state court, an attractive forum for maritime plaintiffs anxious 
to avoid the limelight of the Federal Rules’ discovery procedures. 
(Under the Jones Act, as under the F.E.L.A. provisions incorporated 
therein, no suit brought originally in a discovery-poor state court 
may be removed toa Federal court. 28 U.S.C. 1445 (a); Pate v. Stand- 
ard Dredging Corp., 193 F. 2d. 498 (5th Cir. 1952); Gilmore & Black, 
The Law of Admiralty 301 (1957). ) 

So, at the moment that Vazquez retained Greenberg, the latter 
was as much a terrene attorney as he was a proctor in admiralty. He 
was a lawyer representing a seaman plaintiff, and that is about all one 
could accurately say of him. It is true that the claim, as the Court 
later found, was then worth $15,000. This, coupled with the diverse 
citizenship of the parties, might have suggested that the case was 
eventually going to wind up in a Federal court, either directly or (if 
the state court action were predicated not on the Jones Act, but on 
unseaworthiness and maintenance only) upon removal. And any 
Jones Act claim, wherever brought, rests, by definition, on a Federal 
statute. But the inchoate Federal character of the case does not seem 
sufficient justification for invoking a national rule to regulate the 
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attorney-client-defendant relationship. After all, a Jones Act suit in 
a state court is still a state court action, tried before a state judge and 
jury and governed by state procedural rules; further, it is handled by 
an attorney who need be licensed by the state’s bar mechanism, and 
by that alone. 


Ill 


Change the facts of the present case slightly and you will see the 
difficulties that Federal courts might have in justifying and applying 
a national standard in the attorney-client area. 

Case 1. Assume that Greenberg was a young Maine lawyer 
newly-admitted to the state bar, but not yet admitted to the bar of 
the United States District Court for the District of Maine. (In that 
court, as in the United States District Court for the District of Massa- 
chusetts, one year’s practice at the state bar normally precedes admis- 
sion. Local Rules for the District Court of the United States for the 
District of Maine, Rule 2; Local Rules for the District Court of the 
United States for the District of Massachusetts, Rule 2.) Assume fur- 
ther that for various practical and procedural reasons he planned to 
bring Vazquez’ action in a Maine state court (and assume no service 
problems). Assume, finally, that Esso and Panama interfered with the 
relationship. Greenberg sues Esso and Panama in a Federal court. 
Thus Greenberg, not an officer of a Federal court, would be suing 
for interference with a purely local intrastate relationship. What 
possible regulatory interest could a Federal court, any Federal court, 
have in this matter? I can think of only one, the traditional judicial 
solicitude for seamen. But the Court did not base its reasoning on 
this “‘wards-of-admiralty” argument. And even if it had, one could 
well urge that the instant case contained no seaman litigant. The 
lawsuit concerned the protection of the lawyer's rights, not those of 
his client. 

Case 2. The same facts as in Case 1; assume the contract to be 
unquestionably champertous and illegal under Maine law. (A likely 
result. Rev. Stat. Me., c. 135, § 18; Hinckley v. Giberson, supra.) 
Again Greenberg sues Esso and Panama in Federal court. In an 
action on a contract which is void by the law of the place where it 
was allegedly formed, why should a Federal court determine the 
question by reference to a “national rule’? Each Federal court is 
of course empowered to regulate the professional conduct of its 
officers and attorneys. But one is hard put to see how a national rule 
would or could aid the individual courts in their regulatory functions, 
state-oriented as these necessarily are. 
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Case 3. The same facts as the instant case, except that Greenberg 
sues Esso and Panama in a state court (assume irremovability for 
lack of the jurisdictional amount). The rule of the Greenberg opin- 
ion would require the state court to decide the whole matter accord- 
ing to uniform Federal law, simply because a seaman’s claim under- 
lay the initial contract. That would be carrying the Hawn rule to a 
needless extreme in an essentially non-maritime context. Green- 
berg did not bring this hypothetical suit as an aggrieved “officer of a 
national court.” Nor did he in the instant case. In both, he sued 
merely as a lawyer who had been bilked of a client. 


Case 4. Assume that the initial claim concerned not a personal 
injury, but rather, say, an infringement of statutory copyright. No 
matter what forum Greenberg chooses for his own suit, it is hard to 
see why the validity of his contract with the original plaintiff or the 
propriety of anyone’s conduct toward him should be tested by a 
national rule enunciated by a Federal judge. It will not do to say, as 
the Court did in Greenberg, that a Federal statute is involved; or 
that copyright actions are brought in Federal courts; or that the at- 
torneys who bring them are officers of those courts. 


In this last example, as in all the others, and in Greenberg itself, 
we have nothing more than a lawyer claiming damages for interfer- 
ence with advantageous contractual relations. Those relations were 
in no way Federally-established; the wrongfulness of the interference 
likewise depended for its definition neither on Congress nor on the 
Constitution. Every element of the case sprang from state roots; 
every issue should therefore have been decided by resort to appropri- 
ate state sources. 
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tion of the Massachusetts Bar Association. The author, an experienced 
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1. RECENT STATUTES AND STATUTORY 
INTERPRETATIONS. 

A. The doctrine that an illegally registered motor vehicle is 
a trespasser on the highway is dead. 

Dudley v. Northampton Street Railway, 202 Mass. 443 (1909). 

Mass. G.L. c. 90, sec. 9, as amended by St. 1959, c. 259. 

“Violation of this section shall not be deemed to render the 
motor vehicle or trailer a nuisance or any person a trespasser upon 
a way and shall not constitute a defense to or prevent a recovery in 
an action of tort for injuries suffered by a person or for the death of 
a person or for damages to property unless such violation by the 
person injured or killed or sustaining the damage was in fact a 
proximate cause of such injury, death or damage but violation of 
this section shall be deemed evidence of negligence on the part of 
the violator.” 

B. Statute of Limitations in motor vehicle tort cases now two 
years. 

G.L. c. 260, sec. 4 now places motor vehicle torts in the category 
with practically all of the other tort actions allowing suits to be 
brought within two years. Formerly the statute for motor vehicle 
torts was one year. This statute was approved on March 30, 1960 and 
became effective ninety days thereafter, it being a statute without an 
emergency preamble. The question which is now open in several 
cases already on file in the Superior Court is whether or not the old 
one year statute applies or the new two year statute applies. For ex- 
ample, suppose the date of the automobile accident was June 15, 
1959. Under the old statute of limitations, by June 16, 1960 the 
statute would have run. Suppose that suit arising from that accident 
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is brought in August of 1960, after the effective day of the new statute 
of limitations. The question then is, is the cause of action barred by 
the old one year statute which was in effect when the accident hap- 
pened, or is it not barred because the new statute of limitations ap- 
plies to every suit brought after the effective date of passage of the 
new statute. While there are no Massachusetts decisions exactly in 
point, it is my belief that such a statute of limitations is strictly pro- 
cedural and that, therefore, only the new two year statute of limita- 
tions would be in effect and the cause of action would not be barred. 

C. Procedure under the statute pursuant to which cases can 
be remanded to the District Court for trial. 

Lubell v. First National Stores, Inc., Mass. Adv. Sh. (1961) 351. 

Under G.L. c. 231, sec. 102C ‘““The Superior Court may of its 
own motion or on the motion of a plaintiff or defendant, after de- 
termination by said court that . . . there is no reasonable likelihood 
that recovery will exceed One Thousand Dollars, transfer for trial 
any action of tort or contract pending in said court to the court from 
which such action was previously removed . . . such action shall be 
tried by a full time justice of the district court . . . the justice shall 
file a written decision or finding with the clerk... any party... 
aggrieved by the finding or decision may as of right have the case 
transferred for determination by the superior court . . . the action 
shall thereafter be tried in the superior court. The decision of, and 
the damage assessed, if any, by a district court shall be prime facie 
evidence upon such matters as are put in issue by the pleadings and 
no other findings of such court shall at any time be admissible as 
evidence or become part of the pleadings.” 

This case in substance decides that requests for rulings filed in 
the district court should be ruled upon by the district court judge 
and that thereafter the case may go to the appellate division of the 
district court prior to retrial in the superior court. 


D. The Statute of Limitations under the Commercial Code. 

G.L. 106, sec. 2-725—Statute of Limitations in contracts of sale 
(1) “An action for breach of any contract for sale must be com- 
menced within four years after the cause of action has accrued. . . .” 
(2) “A cause of action accrues when the breach occurs, regardless of 
the aggrieved party’s lack of knowledge of the breach. A breach of 
warranty occurs when tender of delivery is made. . . .” 

G.L. 260, sec. 2A—Tort or contract for personal injuries subject 
to limitation of two years. See Franklin W. Cunningham’s “Statute 
of Limitation in Confusion,” 46 M.L.Q. 13. 
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2. LIABILITY FOR DAMAGES INCIDENTALLY CAUSED BY 
EMINENT DOMAIN TAKINGS. 


The Commonwealth may be held liable for incidental, special 
and peculiar damage to real property even though there was no tak- 
ing of such property. 

Sullivan v. Commonwealth, 335 Mass. 619 (1957). 

Webster Thomas Co. v. Commonwealth, 336 Mass. 130 (1957). 

Holbrook v. Massachusetts Turnpike Authority, 338 Mass. 218 
(1958). 

Parrotta v. Commonwealth, 339 Mass. 402 (1959). 

Boston Edison v. Campanella & Cardi Construction Co., 272 F. 
2nd 430 (Court of Appeals, First Circuit, 1959). 


3. PRODUCT LIABILITY CASES. 


Evangelio v. Metropolitan Bottling Co., Inc., 339 Mass. 177 
(1959). 

A bottle of Pepsi Cola exploded in plaintiff's hand. Recovery by 
plaintiff, wife of store owner, who picked it up shortly after delivery 
by defendant. Court (opinion by Spalding, J.) declines to follow 
cases of Ruffin v. Coca-Cola Bottling Co., 311 Mass. 514 (1942), and 
Howard vy. Lowell Coca-Cola Bottling Co., 322 Mass. 456 (1948). 
“The explosion of the bottle itself permits a finding of negligence. 
But to recover the plaintiff has the burden of proving that the bottle 
had been properly handled by him and not improperly handled by 
intermediate handlers.” 

However, in Hadley v. Hillcrest Dairy Inc., Mass. Adv. Sh. 
(1961) 53, Judge Spalding again restates the principle of the last 
case, but limits it to bottles containing carbonated beverages. 


4. COMMENT ON AVAILABILITY OF WITNESSES. 


Grady v. The Collins Transportation Company, Inc., Mass. Adv. 
Sh. (1960) 1281. Several cases that have been decided in the past 
three or four years indicated that no comment could be made on the 
failure of a party to produce a witness, unless there was evidence that 
the witness was available. This case indicates what we believe the 
law clearly was prior to the recent cases, namely that the test of 
availability is not the sole factor in determining whether or not 
comment can be made concerning the missing witness. The real test 
is that the trial judge has broad discretion to allow comment or to 
charge the jury that a witness who was not produced should have 
been produced or his absence should have been explained by one of 
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the parties whom, under the evidence, it would appear should have 
produced the wiiness, if the witness would have been favorable to 
him. 

The earlier recent cases were: Mallard vy. Waldman, Mass. Adv. 
Sh. (1960) 111; Thornton v. First National Stores, Mass. Adv. Sh. 
(1960) 37 and Horowitz v. Bokron, 337 Mass. 739. 


5. ACTIONS AGAINST LIABILITY INSURERS. 

A. Notice to company of accident. Segal v. Aetna Casualty and 
Surety Co., 337 Mass. 185. 

B. Failure to cooperate with company by notice of change of 
address. 

Polito v. Galluzzo, 337 Mass. 360. 


C. Duties of company to act in good faith, investigate and de- 
fend carefully, not to consider on basis of coverage alone. 

1. ‘To mitigate the danger, however that the insured will favor 
its own interest to the exclusion of the insured’s, good faith requires 
that it make the decision (whether to settle the claim within the 
limits of the policy or to try the case) as it would if no limits were 
applicable to the claim.” 


2. “Good faith requires the exercise of common prudence to 


discover the facts as to liability and damages upon which an intelli- 
gent decision will be based.” 


» 


3. “Where a claim is made for an amount greater than the 
limits of the policy—the insured may be exposed to liability—it is 
the duty of the insurer to disclose to its insured its adverse interest 
with respect to the extent of liability under the policy. Here the 
insurer fulfilled its duty in this respect by its communication to the 
insured advising them of the possibility of a verdict in excess of the 
policy limit and suggesting that they retain personal counsel.” I 
believe this rule is well followed by the companies. 

4. “Nor can the fact of the non-disclosure of the offer of settle- 
ment itself be considered in isolation. While that failure may be 
some evidence of the insurer’s lack of good faith—in the circum- 
stances the trial judge would have been justified in concluding that 
the defendant reasonably believes that the plaintiffs were not inter- 
ested in being kept informed of the details of settlement.” 


D. Is there any liability of the insurer above the limits of the 
policy unless the insured has actually made some payment on the 
original tort judgment? There is no decision in Massachusetts on this 
issue. However, Dumas v. Hartford Accident and Indemnity Com- 
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pany, 92 N. H. 140, held that there must be such payment before 
there is liability over against the insurance company. The following 
two decisions held to the contrary: 
Brown v. Guarantee Insurance Company, 155 Cal. App. 2nd 579, 
Wessing v. American Indemnity Co., 127 F. Supp. 775 (opinion 
by Whittaker, J., now on the Supreme Court of the United States). 


6. THE VIABLE CHILD’S CAUSE OF ACTION. 

Keyes, Admx. v. Construction Service, Inc., Mass. Adv. Sh. (1960) 
507. This case overruled Cavanaugh v. First National Stores, Inc., 
329 Mass. 179, and held, for the first time in this Commonwealth, 
that whenever a child in utero is so far advanced in prenatal age as 
that, should parturition by natural or artificial means occur at such 
age, such child could and would live separable from the mother and 
grow into the ordinary activities of life, and is afterwards born and 
becomes a living human being, such child has a right of action for 
any injuries wantonly or negligently inflicted upon his or her person 
at such age of viability, though then in the womb of the mother. 
Under this rule, in order for there to be a cause of action, the viable 
child must be a fetus so far formed and developed that if then born 
it would be capable of living. Also, the plaintiff would have no 
right of action if the child subsequently was born stillborn. 


7. EVIDENCE OF CONTROL OF PREMISES BY DISPLAY OF 
A SIGN CONTAINING THE NAME OF A DEFENDANT. 

Sherman v. The Texas Company, Mass. Adv. Sh. (1960) 475. A 
gasoline station which had all of the usual Texaco paraphernalia and 
signs was found not to be under the control of the defendant Texas 
Company because “It is a matter of common knowledge that these 
trademark signs are displayed by independent dealers.” This case is 
to be compared with Barron v. McLellan Stores Co., 310 Mass. 778, 
where a department store which rented out his lunch counter to a 
concessionnaire was held liable to a customer of the concessionnaire 
for the latter’s negligence. 


oo 


8. THE NEW LOOK CONCERNING THE LAW OF 
NUISANCE. 

Delano v. Mother’s Super Market Inc., Mass. Adv. Sh. (1960) 
121. The Court held that there could be no liability for nuisance on 
private property. The court then cast doubt upon the question of 
whether there can be any liability for nuisance, public or private, in 
the absence of actual negligence. ‘The rule of liability in such case 
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is often described as resting on creation of a public nuisance. Despite 
language in our cases suggesting that such liability for creating a 
dangerous condition on a public way may arise apart from negligence 
such statements may be too broad.” 


9. LENDING A HELPFUL HAND. 


Ballou v. Boston & Maine Railroad, Mass. Adv. Sh. (1961) 135. 
Where a defendant voluntarily assists a person in leaving a train and 
then negligently withdraws his assistance he will be liable under the 
doctrine of Black v. The New York, New Haven & Hartford Railroad, 
193 Mass. 448. 


10. LIMITATION OF THE APPLICABILITY OF THE 
ATTRACTIVE NUISANCE CONCEPT. 

Smith v. Eagle Cornice & Skylight Works, Mass. Adv. Sh. (1960) 
843. The defendant can be liable if he leaves an axe in an area where 
children usually play and have a right to be present, if one of the 
children is injured by the use to which the other children put the 
axe, since it is foreseeable that such an axe will attract children. 


ll. IMPROPER JURY ARGUMENT. 


Gardner v. State Taxi, Inc., 336 Mass. 28. It was held to be prej- 
udicial error for the trial judge to decline to correct argument by 
counsel for the plaintiff which assigned arbitrary figures for the pe- 
riods of loss of total disability and partial disability. 


12. EXPERT WITNESS WITHOUT COMPENSATION. 

In Ramacorte v. Boston Redevelopment, Mass. Adv. Sh. (1960) 
1133, the Court held that an expert witness can be required without 
payment of expert’s fee to give an opinion already formed. This 
rule is applied in the discretion of the trial justice to an official or 
expert for the opposing party. 


13. INDUSTRIAL ACCIDENT BOARD’S SUBSIDIARY 
FINDINGS. 
Herson’s case, Mass. Adv. Sh. (1960) 1165. 
Garrigan’s case, Mass. Adv. Sh. (1960) 1177. 
Thibeault’s case, Mass. Adv. Sh. (1961) 77. 
A case will be remanded to the Board if the record does not 
furnish a satisfactory basis for ascertaining (a) that correct principles 


of law were applied and (b) that the conclusion was supported by 
evidence. 
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Actions Against Unincorporated 
Associations: Applicability of Eleventh 
Article of the Bill of Rights 


By FRANK W. GRINNELL of the Boston Bar 


The author is former editor of the Quarterly, and presently editor 
emeritus. For many years he has maintained an active interest and 
participation in the work of the Judicial Council. 


Statement of the Problem 


The 34th report of the Judicial Council in 1958 contained the 
following discussion: “A letter from a Massachusetts Lawyer ad- 
dressed to the Judicial Council called our attention to the fact that 
a client, who was a widow, claimed $500.00 on a contractual basis 
against an unincorporated association. He continued, ‘In order to 
bring action I find that our Supreme Judicial Court stated in .\aguire 
v. Reough et al., 238 Mass. 98, that it is necessary to join all the 
members (in my case over 4,000) as defendants and serve them all 
since the suit must be at law. To comment on such a situation is 
needless.’ ”’ 

The Council then continued: “In the Maguire case in 1921 the 
Court said (at p. 100), “The chief ground on which the plaintiff asks 
the court of equity to take jurisdiction of this contract case is the 
alleged inadequacy of the legal remedy, because at law all the mem- 
bers of the labor union must be made parties defendant. But the 
remedy she seeks is a legal one for judgment and execution against 
the association for the death benefit of $300. We have merely a large 
number of persons alleged to be liable as partners for a single debt. 
If the plaintiff desires to hold each of them liable, there is nothing 
inequitable in requiring that each should have due notice and an 
opportunity to defend. If she is content to look to some of the mem- 
bers, they must supply her with the names of the others if they 
plead non-joinder. . . . Undoubtedly the necessity of joining all the 
members as defendants at law makes the expense of process greater 
than in equity, where a number of members may be made parties 
defendant as representatives of the class. Pickett v. Walsh, 192 Mass. 
572, 590. But that does not constitute a subject for equity jurisdic- 
tion. She would be reimbursed in costs for the expense of service. In 
short the plaintiff's remedy at law is plain and adequate.’ 

The Council commented: “Theoretically, at common law ‘the 
plaintiff's remedy is plain and adequate.’ As a matter of common 
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sense, there is no remedy at all for a claim of $300.00 or $500.00 if 
the claimant has to serve several thousand members at a cost much 
greater than the amount of the claim and the suggestion that ‘she 
would be reimbursed in costs for the expense of service’ does not 
make it a remedy in fact as she would not get a nickel unless she won 
the case and she obviously cannot afford to begin the case. On the 
other hand, as the Court points out in the passage quoted, if there 
are grounds for a suit in equity as distinguished from a claim for a 
simple debt on which a suit at law may be brought, representative 
members of the association may be sued without serving all the other 
members, as the Court said in Thorn vy. Foy, 328 Mass. 337, 338. We 
do not think this obviously unjust situation should continue so that 
a representative of an association of several thousand members with 
a representative organization can incur a debt of $300.00 or $500.00 
and then not only refuse to pay and dispute the claim but say to the 
claimant ‘there is nothing you can do about it because you cannot 
sue us without serving every member and you cannot afford to do 
that.” ”’ 


Recommendations of the Judicial Council 


The Council then recommended that Chapter 182 be amended 
by inserting a Section 6A as follows: 

“Section 6A. A voluntary unincorporated association, hav- 
ing elected officers, who have, subject to the orders and direc- 
tions of an executive committee, or other governing body, and 
the general membership of the association, the management 
and control of its affairs, may sue and be sued at law, and service 
of process upon one of its duly elected officers shall be deemed 
sufficient service. Recovery of damages in such a suit shall be 
limited to the funds of the association.” 


The italicized words in the foregoing draft are the words of 
the Court from the case of Thorn v. Foy, 328 Mass. 337, 338. 

Following this report the legislature reported the bill suggested 
by the Council with the words “except a labor union” inserted as 
follows: 

“Chapter 182 of the General Laws is hereby amended by 
inserting after section 6 the following section: 

Section 6A. A voluntary unincorporated association, ex- 
cept a labor union, having elected officers, who have, subject 
to the orders and directions of an executive committee, or 
other governing body, and the general membership of the asso- 
ciation, the management and control of its affairs, may sue or 
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be sued at law, and service of process upon one of its duly 
elected officers shall be deemed sufficient service. Recovery of 
damages in such a suit shall be limited to the funds of the 
association.” 


This draft with the four words in italics inserted being again 
referred to the Judicial Council in 1959, the Council reported in 
its 35th report in 1959: “We do not recommend this bill as drawn 
containing the words ‘except a labor union.’ ” 


Discussion 

No further action was taken by the legislature after the above 
interchange, but the more I thought about the opinion in the 
Maguire case (quoted at the beginning of this article) the more I 
felt that the decision was mistaken on its face as a matter of common 
sense, when compared with the 11th Article of the Bill of Rights. 
A brief examination produced the following support for this view. 

In McGrath v. C. T. Sherer Co., 291 Mass. 35, 43, the Court 
said, “An adequate remedy at law which will deprive a court of 
equity of jurisdiction is a remedy as certain, complete, prompt and 
sufficient to attain the ends of justice as the remedy in equity. Far- 
well v. Colonial Trust Co., 147 Fed. Rep. 480, 482.” This statement 
was quoted by the Court in Karcher v. Burbank, 303 Mass. 303, 310. 

In Service Wood Heel Co. v. Mackesy, 293 Mass. 183, 189, 
Chief Justice Rugg said: “The plaintiff has established that a wrong 
has been done it by the defendant union.” He then quoted the 11th 
Article that “Every subject of the commonwealth ought to find a 
certain remedy by having recourse to the laws, for all injuries or 
wrongs which he may receive in his person, property, or character” 
and continued: “While there is a certain element of discretion in 
according injunctive relief, that principle cannot be invoked to 
support a decree dismissing a suit in equity where a contractual 
right . . . has been invaded and the only relief available is by way of 
injunction.” 

It should be noticed that the Court in the Maguire case did not 
mention the 11th Article. I respectfully suggest for the considera- 
tion of the bench and bar that the 11th Article, operating directly, 
as law, without further legislation, expressly recognizes the jurisdic- 
tion of the Superior Court of the equitable remedy to prevent in- 
justice which was denied in the Maguire case but recognized in 
Chief Justice Rugg’s opinion above quoted from the Macksey case. 
Am I wrong? If so, perhaps someone may explain why. 
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Spector v. Loreck, Mass. Adv. Sh. (1961) 947 

The Court, in the very recent case of Spector v. Loreck, on 
June 6, 1961, discussed the subject again. The plaintiff brought a 
bill in equity against two officers of a union to recover damages to 
acar. A demurrer because there was “an adequate remedy at law” 
was sustained. On appeal the Court said: ‘““There was here no pos- 
sible basis for equitable relief and there can be no doubt that the 
demurrer was sustained on this ground. The plaintiff is attempting 
to recover for a tort, a legal rather than an equitable wrong. The 
defendants are two officials of a labor union and are named as rep- 
resentatives of a voluntary association, the members of which, it is 
alleged, are too numerous to name. If there were some independent 
equitable basis for the suit, this would have been a proper way to 
proceed. (Cases cited.) But the only ground for equitable jurisdic- 
tion asserted by the plaintiff is that there is no adequate remedy at 
law, presumably because at law all of the members of the associa- 
tion would have to be made parties. This ground is not good, be- 
cause it has been held that in such a case there is an adequate 
remedy at law. In Maguire v. Reough, 238 Mass. 98, 11, where the 
precise point was involved, it was said’—The Court then quoted 
the passage already quoted and continued, “Ordinarily a bill in 
equity cannot be maintained to obtain precisely what the plaintiff 
can secure by an action at law. Proctor v. MacClaskey, 278 Mass. 
238, 242. Otherwise the constitutional right to trial by jury would 
be infringed. Parkway, Inc. v. United States Fire Ins. Co., supra, 
at pages 651-652, and cases cited.” 


Further Discussion 


In the first place a court of equity can frame issues for a jury 
if advisable; but what puzzles me is that the constitutional question 
is not mentioned. 

The provision for jury trial in civil cases is in the 15th Article 
of the Bill of Rights. No reference appears in the opinion to the 
passage already quoted from the McGrath case, 291 Mass. 35, 43, as 
to what an “adequate remedy at law” is. The 11th Article of the 
Bill of Rights and Chief Justice Rugg’s statement in the Macksey 
case, 293 Mass. 183, 189, are not discussed or referred to. 

I respectfully suggest that the right to jury trial in the 15th 
Article does not exist for either plaintiff or defendant unless there 
is an existing “remedy” under the 11th Article to which a jury trial 
can apply. The right to some practically possible remedy on the 
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actual facts, seems to be a greater right than a theoretical jury trial 
in a non-existent remedy. 

The 11th Article does not seem to be subordinate to the “ade- 
quate remedy” rule which, if I am not mistaken, developed from ( 
the controversies between the common law judges, including Lord 
Coke, and the Chancellors More, Edgarton, and Bacon. Nor does 
the exceedingly political history of equity in Massachusetts and its 
resulting prejudice and injustice between 1692 and 1877 seem to 
change and modify the simple clear words of the 11th Article. Is the 
doctrine of “‘an adequate remedy at law” any more sacred than the fi 
old doctrine that equity will protect only “property” rights, which 
was abandoned in the Kenyon case? 

Again, I ask with the greatest respect: am I wrong in suggesting 
that the opinion and decision in Maguire v. Reough was mistaken, te 
and in its results unjust and inconsistent with the 11th Article? 
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MOTOR VEHICLES 
Liability insurance. Mass. Adv. Sh. (1961) 1133 . 
Operating under narcotics. St. 1961, c. 422 . 
MUNICIPAL GOVERNMENT 
Writ of certiorari. Mass. Adv. Sh. (1961) 1077 


Zoning, open meeting law. Mass. Adv. Sh. (1961) 1063 . 


Zoning, planning board. Mass. Adv. Sh. (1961) 1049 . 


Zoning, subdivision control. Mass. Adv. Sh. (1961) 1039 . 


Zoning, validity of by-law. Mass. Adv. Sh. (1961) 413 . 
PRACTICE AND PROCEDURE 


Motor vehicle torts, district court judges. St. 1961, c. 535. 


PROBATE 
Divorce reconciliation. St. 1961, c. 620 
Fees, counsel. Mass. Adv. Sh. (1961) 1125 
Guardian ad litem and others. General Rule 13 . 
REAL PROPERTY 
Adverse possession. Mass. Adv. Sh. (1961) 1055 
Restrictions on use. St. 1961, c. 448 . 


STATE GOVERNMENT 

Employees, code of ethics. St. 1961, c. 610 
TAXATION 

Income. St. 1961, c. 555 . 


Inheritance. St. 1961, c. 469 . : iit oil 
Inheritance, exemption of spouse. St. 196], c. 403 


TORTS 


Negligence, auditor’s report. Mass. Adv. Sh. (1961) 1003 . 


Negligence, invitee. Mass. Adv. Sh. (1961) 1083 . 
Negligence, release of joint tort feasor. 290 F. 2d 
TRUSTEE 
Exculpatory clause. Mass. Adv. Sh. (1961) 1141 
WORKMEN’S COMPENSATION 
Benefits. St. 1961, c. 602. . . ee ack 
Industrial Accident Board. St. 1961, c. 611 . 
Widows’ benefits. St. 1961, c. 541 
ZONING 
See Municipal Government above 
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ADMINISTRATIVE LAW —INDISPENSABLE PARTY TO 


PROCEEDING.—Attorney General v. Department of 
Public Utilities, Mass. Adv. Sh. (1961) 921. 

The general rule, in administrative as well as court proceedings, 
is that a party cannot for the first time raise on review matters that 
were not raised in the original hearing. General Laws c. 25, § 5, 
essentially states this rule in the following language: “When so re- 
quested by any party interested, the [public utilities] commission 
shall rule upon any question of substantive law properly arising in 
the course of any proceeding . . . and any party interested aggrieved 
by such ruling may object thereto, and may secure a review... .” 
In the present case the city of Boston, as an interested party, first 
made the claim on review that a person, who had not appeared in 
the administrative hearing, was an indispensable party to the ad- 
ministrative proceeding. The Supreme Judicial Court held that, 
despite the general rule and its statutory expression in G.L. c. 
25, § 5, the issue of indispensability was jurisdictional and, as in 
proceedings in equity, could be raised for the first time on the 
appeal from the administrative ruling. This accords with the very 
concept of indispensability; if a dispute cannot be fully settled 
without the decision affecting and binding the interest of an absent 
party, the tribunal cannot proceed to decision. See Shields v. Bar- 
row, 17 How. 130 (U.S. 1854). 

The present case was an appeal by the Attorney General and 
the city of Boston from a decision of the Department of Public 
Utilities authorizing certain changes in the operating agreement 
under which the intervener, Boston Terminal Corporation, oper- 
ated the South Station, and further approving a contract of sale 
of the South Station building, or a major portion thereof. The 
proceedings before the department were brought by the terminal 
corporation under G.L. c. 160, § 131A, and the Attorney General 
and the city were permitted by the commission to participate in the 
proceedings. The person who, under the contract of sale, was pur- 
chaser of the South Station building, did not become a party, al- 
though the department in its ruling approved the contract of sale, 
as well as the proposed amendments to the operating agreement. 
Once the Court decided that the jurisdictional issue of the indis- 
pensability of the purchaser as a party in the basic proceeding was 
properly before it, it decided the question on the merits under the 
basic statute, G.L. c. 160, § 131A. This section requires approval by 
the department only when operation of a terminal is affected, and 
the purchase agreement specifically and in detail kept all terminal 
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operations in the hands of the terminal corporation. The Court thus 
found that the prospective purchaser would not participate in 
terminal operations and was not, as a substantive matter, an indis- 
pensable party. 

The other major issue of general interest in the present case 
was raised by the terminal corporation’s contention that the Attor- 
ney General had no standing to appeal. The Attorney General has 
the statutory duty under G.L. c. 12, § 3, of appearing for state de- 
partments in court cases. In the present case the Attorney General, 
therefore, had the duty of appearing for the Department of Public 
Utilities. which he did by the appointment, as a Special Assistant 
Attorney General, of counsel for the department. The Attorney 
General also appeared, in contesting the department's ruling, as a 
representative of the general public interest. The recent case of 
Town of Wilmington v. Department of Public Utilities, 340 Mass. 
432. 438 (1960), contained dictum that the Attorney General could 
not represent both the broad public interest and a specific depart- 
ment, when the two interests conflict. The Court in the present 
case made it clear, however, that there may be times when the 
Attorney General, because of the nature of his statutory and com- 
mon-law duties, can represent more than one interest. This state- 
ment is, however, dictum, since the Court found that the city of 
Boston raised the same public issues involved in the Attorney 
General's position; since the city was an aggrieved party a decision 
on the merits could be made without determining if the Attorney 
General was properly before the Court representing both the general 
public interest and the department. Any broad rule that the Attor- 
ney General can never appear in a case as representative of two o1 
more interests would be bad, since certain important interests might 
not then be represented. It would seem, however, that if one of the 
interests the Attorney General seeks to represent is adequately 
represented by other parties in the case, there should be no reason 
to permit him to represent two conflicting interests. 


op - x 


W W 


ADMINISTRATIVE LAW—PROCEDURAL REQUIRE- 
MENTS. Fortier v. Department of Public Utilities, 
Mass. Adv. Sh. (1961) 991. 

The Department of Public Utilities granted to Peter Pan Bus 
Lines, Inc. an extension of its Springfield-Northampton route be- 
yond Northampton to Amherst. The appellant, who already pro- 
vided local service between Amherst and Northampton, appealed 
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claiming that (1) the department's order issued in correction of an 
earlier order was made when the department no longer had jurisdic- 
tion to act, (2) no written report was delivered to the commission 
by the hearing officer as required by statute, (3) the necessary local 
licenses from the municipalities between Springfield to Northhamp- 
ton, inclusive, were lacking, and (4) the department had no statu- 
tory authority to issue a license in lieu of a local Northampton 
license or to extend by amendment a route stated in an existing 
certificate. 

The court first held that the department had power to revise its 
earlier, void order by issuing the order originally intended. This 
power includes the correction of not only clerical errors but also 
more substantial errors in an order, at least before an appeal is 
taken from that order. 

A written report by the hearing officer was required. G.L. c. 25, 
§ 4. The parties stipulated that no report other than the tran- 
script was received by the commission from the hearing officer, 
and it appeared that the transcript was not received prior 
to commission action. A draft decision perhaps drafted by the hear- 
ing officer was received by the commission before it made its ruling. 
The court suggests that a draft decision could qualify as a written 
report in these circumstances and questions whether the stipulation 
was intended to preclude consideration of the draft decision as a 
statutory written report from the hearing officer. The decision on 
this issue also relies on the ground that, applying the standard for 
review of section 14 (8) of the Administrative Procedure Act, no 
substantial rights of the appellant were prejudiced. There was no 
challenge based on a lack of substantial evidence to support the 
result. The appellant did not avail himself of the right to be heard 
by the commission following any tentative decision. This case seems 
to hold that a party does not prove prejudice to his substantial 
rights merely by showing the failure of an administrative body to 
receive a written report from the hearing officer prior to rendering 
its tentative conclusions. The court in its opinion indicates that a 
transcript could be an adequate written report in these circum- 
stances. If the transcript had been available at the time of the com- 
mission's action, the court’s decision on this point would rest on 
firmer ground. The commission’s position and the court's effort to 
reach a reasonable, practical result were made substantially more 
difficult by the broad stipulation concerning the lack of a report of 
the hearing officer. 
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On the substantive issues the court held that local licenses 
presently in effect along the route were sufficient to support an 
order extending the route of the carrier and that the department 
acted properly in issuing a license in lieu of the local license which 
Northampton had refused to grant. 


ADMINISTRATIVE LAW—STANDING TO SEEK REVIEW. 
Bay State Harness Horse Racing and Breeding Assn., Inc. 
v. State Racing Commn., Mass. Adv. Sh. (1961) 951. 

Ordinarily an applicant for a permit or a license can appeal 
only from the specific decision of the administrative body that 
denied or limited his request. In some areas, because of statutes 
or the nature of the medium being regulated, the denial or grant 
of a permit to one applicant may limit or prevent the granting of 
a similar permit to a second applicant. In the federal administrative 
system the applicant whose own request for a permit or license is 
affected by a decision granting rights to another applicant can 
seek review of this later decision, so that the applicants can be 
compared under public interest standards. See Ashbacker Radio 
Corp. v. Federal Communications Commn., 326 U.S. 327 (1945). 
The case of A. B. & C. Motor Transportation Co., Inc. v. Depart- 
ment of Public Utilities, 327 Mass. 550 (1951), 329 Mass. 719 (1953), 
had at least suggested Massachusetts acceptance of the federal doc- 
trine, when a motor carrier was held to be a person aggrieved by a 
department decision that permitted transfer of certificates of con- 
venience from one competitor of the motor carrier to another. The 
federal doctrine was accepted in the present case as the “practical, 
sensible position.” 

Bay State sought review of a commission decision awarding it 
fifty-seven days of harness racing, upon its application for sixty-seven 
days, and from another decision awarding the intervener, Eastern 
Racing Association, a permit for thirty-three days of harness racing. 
State law, G.L. c. 128A, § 3(j), permits the granting of licenses for 
only an annual total of ninety days of harness racing to all licencees. 
Demurrers raised the issues that Bay State had no standing to seek 
review of the Eastern decision, was not thereby an aggrieved person 
under the State Administrative Procedure Act, and that by seeking 
review of both decisions the petition was multifarious. Since no 
further days of racing could be granted to Bay State without limit- 
ing the days awarded Eastern, the Supreme Judicial Court held the 
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demurrers had been improperly sustained below and both decisions 
of the commission were subject to review in this proceeding. 

Also at issue in this case was the applicability of the State 
Administrative Procedure Act requirement, G.L. c. 30A, § 11 (8), 
that agency decisions be in written form with statements of reasons 
for the decision and of all facts required for the decision. The basic 
racing regulatory statute, G.L. c. 128A, § 11, purports to give the 
commission “‘full discretion to refuse to grant... or to suspend or 
revoke the license.” This grant, to be constitutional as a permitted 
delegation of legislative authority, has to be subject to general 
standards of public interest, convenience and necessity, some of 
which are stated in the statute and others of which are implied. The 
commission being an agency under the State Administrative Pro- 
cedure Act, and the application for the licensee being an adjudicatory 
proceeding, the requirements of a full statement of decision, reasons 
and findings of fact and law were applicable. 


BANKS AND BANKING—TRUST COMPANIES. S?. 1961, ¢. 493 


Chapter 172 of the General Laws, relating to trust companies, 
has been stricken and a revised Chapter 172 inserted by this Act, 
as well as amendments of sections in several other chapters. It deals 
generally with the incorporation of and conduct of the affairs of 
trust companies and should be carefully scrutinized to determine the 
many changes from the old law. It may be noted that except where 
specifically provided, this Act applies to existing trust companies as 
well as future ones. 


CONSTITUTIONAL LAW—STATUTORY CONSTRUCTION 
—CONSTRUCTION TO AVOID UNCONSTITU- 
TIONALITY. Demetropolos vy. Commonwealth, Mass. 
Adv. Sh. (1961) 917. 


Section 28A of Chapter 272 of the General Laws provides: 

“Whoever imports, prints, publishes, sells or distributes a 
pamphlet, ballad, printed paper, phonographic record, or other 
thing which is obscene, indecent or impure, or an obscene, in- 
decent or impure print, picture, figure, image or description, 
or buys, procures, receives or has in his possession any such 
pamphlet, ballad, printed paper, phonographic record, obscene, 
indecent or impure print, picture, figure, image or other thing, 
for the purpose of sale, exhibition, loan or circulation, shall be 
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punished by imprisonment in the state prison for not more than 
five years or in a jail or house of correction for not more than 
two and one half years, or by a fine of not less than one hundred 
dollars nor more than five thousand dollars, or by both such fine 
and imprisonment in jail or the house of correction.” 


Section 28B of that Chapter provides: 

“Whoever imports, prints, publishes, sells, loans or dis- 
tributes, or buys, procures, receives or has in his possession for 
the purpose of sale, loan or distribution, a book, knowing it to 
be obscene, indecent or impure shall be punished by imprison- 
ment in the state prison for not more than five years or in a 
jail or house of correction for not more than two and one half 
years, or by a fine or not less than one hundred dollars nor more 
than five thousand dollars, or by both such fine and imprison- 
ment in jail or the house of correction.” 


Both sections were enacted at the same time; and amendments in- 
creasing the penalties for violations of both were enacted at the 
same time. 

The defendants were indicted for violation of Section 28A. 
The facts were stipulated. The only issue before the Court was 
whether a Section 28A prosecution could stand in the absence of 
knowledge by the defendants of the contents of the material sold 
by them. The Court construed Section 28A “‘as if it contained the 
words ‘knowing it to be obscene, indecent or impure,’ ”’ and held 
the statute not to be violative of the federal or state constitutional 
provisions protecting the freedom of speech. 

Had the Court read the statute as eliminating knowledge as an 
element of the crime, the constitutionality of the statute would 
have been questionable. In Smith v. California, 361 U.S. 147, the 
United States Supreme Court held unconstitutional a similar statute 
imposing absolute criminal liability for the distribution of obscene 
matters. The Court reasoned that liability without “‘scienter” in 
such a case would too seriously impede constitutionally protected 
activity. 

The Supreme Judicial Court justified its holding by referring 
to the principle that statutes should not be interpreted so as to 
render them unconstitutional. This principle derives its vitality from 
the factual presumption that the legislature will seek to enact onl) 
such principles and policies as are within its constitutional mandate. 
Ambiguities in meaning can thus be resolved by means of this 
presumption. It is perfectly clear, however, that when the legislature 
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does enact a policy which is beyond the scope of this mandate, the 
judicial function is limited to so holding. 

In this case, the only material difference between the two 
sections is that Section 28B and not Section 28A requires knowledge. 
(Although Section 28B proscribes “loans” of obscene books, and 
Section 28A does not proscribe loans of the material to which it 
relates, both Sections prohibit possession “for the purpose of 
loan,” and so this difference appears to be immaterial.) Under the 
Court's holding, Section 28B could have been rendered superfluous 
merely by including “‘books” in Section 28A. The circumstances of 
simultaneous enactment militate against the view that the absence of 
the knowledge was merely the result of a lapse in drafting. Similarly, 
the Court’s reference to Section 30, which expressly provides that 
knowledge shall not be material, is not impressive, since that section 
deals with the peculiar problem of minors and was enacted at a time 
and under circumstances different from those leading to the enact- 
ment of Sections 28A and 28B. Furthermore, the distinction between 
books on the one hand and magazines, phonograph records and 
pictures on the other, may be justified on the ground that the former, 
being more costly to publish and purchase, and hence being less 
accessible to those susceptible to their evils, constitute less of a 
danger to the public than do the inexpensive and ubiquitous pulp 
publications and records. 

The Court's holding, like that of the Supreme Court in the 
Smith case, does not deal with the question of what constitutes 
knowledge for the purposes of the statute. On this issue, much 
litigation is surely to ensue. The Court evidently has taken the view 
that Article 16 of the Declaration of Rights is no more restrictive 
than is the First Amendment. Yet the principles of that Amendment 
as they relate to obscenity are in a state of confusion. See Roth v. 
United States, 354 U.S. 476; Smith v. California, supra. Our Supreme 
Judicial Court seems to have declined the opportunity to fashion 
for this Commonwealth rational and justifiable doctrines of the 
limits of free speech, based on the nature of the speech for which 
protection is sought; the risks entailed by denying that protection; 
the risks entailed by granting the protection; the extent to which the 
disseminator of the speech has a monopoly or near monopoly in 
comparable forms of communication (as in the television industry); 
the public’s interest in controlling that monopoly; and the like. 
Were such an inquiry made, perhaps a better approach to the 
problems of adjusting the interests of the state and its citizens could 
be formulated in such diverse types of speech and communication 
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methods (all governed by the same constitutional provisions) as 
subversive political speech, religious speech, entertainment and 
communication through books, magazines, television, motion pic- 
tures, theatre and the various other forms and methods of “speech” 
which exist. 


CONSTITUTIONAL LAW—SUNDAY LAWS. Commonwealth 
v. Chamberlain, Mass. Adv. Sh. (1961) 1091. 


On May 29, 1961, the Supreme Court of the United States, in 
four decisions, held that various Blue Laws prohibiting work on 
Sundays were not unconstitutional. McGowan v. Maryland, 29 
U.S.L.W. 4488; Two Guys from Harrison-Allentown, Inc. v. McGin- 
ley, 29 U.S.L.W. 4500; Gallagher vy. Crown Kosher Super Market of 
Massachusetts, Inc., 29 U.S.L.W. 4505; Braunfeld v. Brown, 29 
U.S.L.W. 4512. Although these cases were involved and complex, it 
can be said that superseding principles upon which they were based 
were (a) that the statutes involved did not violate the establishment 
of religion clause of the First Amendment, since although such 
statutes originally had been religiously oriented, they were currently 
supportable for valid secular purposes such as the enforcement of rest 
and relaxation; (b) the statutes considered did not violate the free 
exercise of religion clause, since the economic burden on the free 
exercise thereof was merely a minor incident to these purposes; and 
(c) that the statutes considered were not violative of the equal pro- 
tection clause, since the exceptions to the operation of this statute 
were reasonably related to the aforementioned valid secular purposes. 

The Crown Kosher Super Market case dealt directly with the 
Massachusetts Blue Laws, which were declared constitutional. Pend- 
ing the decision of the Supreme Court the defendant appealed his 
conviction for operating a coin operated laundry on Sunday. Neither 
the defendant nor any employees were present at the premises on 
Sundays; the premises were merely kept open to the public and were 
fully automatic. 

The defendant contended that his place of business was not a 
“shop” within the meaning of G.L. c. 136, § 5, prohibiting anyone 
from keeping open his “shop, warehouse or workhouse” or the doing 


” 


of any “labor, business or work. .. .” The Court’s rejection of this 
position was perfectly foreseeable. It is plain from the language of 
the statute that the policy therein contained is to prohibit all 


commercial activity on Sundays, except such as is specifically ex- 
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empted from the operation of the statute. The United States 
Supreme Court's reasoning was certainly broad enough to permit 
the prohibition of all such forms of commercial activity. The con- 
tinuing impulse toward automation would surely frustrate the 
purpose and effect of the statute were any other interpretation to 
prevail. 

It thus appears that there is no basis remaining for the declaring 
these statutes unconstitutional on their face. It may eventuate, how- 
ever, that if the statutes are capriciously enforced, a claim of denial 
of equal protection by virtue of the wilful discrimination by public 
officials may be made. See Snowden v. Hughes, 321 U.S. 1; Yick Wo 
v. Hopkins, 118 U.S. 356. 


CONTRACTS—COMPETITION BY FORMER EMPLOYEE 
CONFIDENTIAL RELATIONSHIP AND TRADI 
SECRETS—-CONTEMPT. New England Overall Co.. 
Inc. v. Woltmann, Mass. Adv. Sh. (1961) 1113. 


Chis case had two aspects: a principal suit to enjoin two forme 
trusted employees from soliciting or communicating with the 
plaintiff's customers; and a contempt petition for violating a pre 
liminary injunction. 

In the principal suit, it appeared that the plaintiff was an old 
family business engaged in the manufacture and sale of work and 
sports clothes in a very competitive industry. Internal business 
information, especially the list of customers, was safeguarded with 
extreme secrecy. While still employed by the plaintiff, the sales 
manager and a salesman secretly organized a competing business of 
their own and then left the plaintiff to carry on their enterprise, 
taking with them confidential listings of customers and suppliers. A 
restrictive agreement had been made with the salesman and at least 
an “understanding” for secrecy had existed with the sales manager. 
[he Court upheld an injunction prohibiting both of them from 
soliciting or communicating with the plaintiff's customers, resting 
its decision on the general equitable principle that, apart from an 
express agreement, prohibits an agent, after termination of his 
employment, from using for his own account or for others confiden- 
tial information gained during his employment. Rejecting the argu- 
ment of the defendants, the Court held that such information is not 
limited to inventions and processes or knowledge of special circum- 
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stances. Each case is to be decided cn its own facts. In the present 
case the customer and supplier information given to the defendants, 
especially the sales manager, during their employment was found 
to be confidential. The Court intimated that the injunction would 
have extended to the use of information about suppliers, as well as 
customers, if the plaintiff had appealed from the final decree. 

On the contempt aspect, involving violation of a preliminary 
injunction, the principal item of evidence offered by the plaintiff 
was a master’s report confirmed by an interlocutory decree from 
which an appeal was pending in the main suit, no final decree having 
been entered at the time. Because of the pendency of the appeal, 
not yet entered in the Supreme Judicial Court, the lower court 
excluded the master’s report and dismissed the petition. The 
Supreme Judicial Court reversed. Recognizing that a master’s 
findings have no standing until the master’s report is confirmed, the 
Court declared that an interlocutory decree confirming the report 
fixed the facts even though an appeal is taken from the decree. The 
facts remain conclusive between the parties until the decree is 
vacated in the trial court or is reversed. 


CONTRACTS—COVENANT AGAINST COMPETITION. 
Novelty Bias Binding Co. v. Shevrin, Mass. Adv. Sh. 
(1961) 973. 

This case posed the interesting question of whether a covenant 
not to compete was unenforceable because it was not made in 
connection with a contract of employment. It would be hard to 
conceive of facts which could have posed the question in terms more 
sympathetic to the plaintiff seeking to enforce the covenant. The 
defendant had been general manager of the plaintiff and familiar 
with detailed confidential processes. He was discharged in 1959 
because of embezzlement of over $130,000 from the plaintiff. The 
covenant not to compete, which covered 28 states and a period of 
three years, was entered into by the defendant as part of an agreement 
to make restitution, which agreement was filed in the court where 
criminal proceedings were pending against the defendant. Four 
months later the defendant obtained employment with competitors. 
Phe court held that considerations of public policy, equity and fair 
dealing favored enforcement of the covenant and ‘further held that 
the extent and duration of the covenant were reasonable. 
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CONTRACTS—IMPLIED CONDITION AND FRUSTRA- 
TION. Essex-Lincoln Garage, Inc. v. City of Boston, 
Mass. Adv. Sh. (1961) 979. 


The city of Boston, through its Real Property Board, solicited 
proposals for leasing of the parking facility involved in the present 
case. The plaintiff, after having had the prescribed opportunity to 
examine the lease and all of its provisions, submitted the highest 
bid and was awarded the three-year lease. Some two months after 
the lease went into effect the Boston Traffic Commission, by amend- 
ment of its traffic regulations, changed the direction of traffic on one 
of the streets abutting the garage property. The garage corporation 
now seeks rescission of the contract of lease upon the two grounds 
that the maintenance of traffic flow was an implied condition in the 
lease and that the change in direction requires application of the 
doctrine of frustration. 

Conditions implied in fact are sometimes found in contracts 
when it appears certain that the contract does not express the full 
agreement between the parties, and that some provision of basic 
importance is not set out and governed by contractual language. It 
would be seldom, if ever, however, that a lengthy and detailed 
contract of lease would have any conditions implied in fact read 
into it, since the normal assumption properly is that such a detailed 
contract expresses the full and complete agreement between the 
parties. The lease involved in the present case governs details as 
to the rights of parties in the event of gasoline rationing, a taking 
by eminent domain or by military or other public authority, the 
bankruptcy or receivership of the lessee, or an assignment by the 
lessee for the benefit of its creditors. A lease containing such detailed 
provisions as these would properly be considered to contain the 
entire agreement between the parties and no conditions implied in 
fact would be found. The lease, in accordance with the requirements 
of Acts of 1946, c. 474, § 3, as amended, governing the leasing of 
property by the Boston Real Property Board, was prepared by the 
board. The lessee thus had only the alternatives of bidding on the 
lease as drafted by the board or not bidding. While it is often stated 
that the terms of a contract are construed strictly against the party 
that determines the language, this rule applies only to terms ex- 
pressed in the contract, not to any conditions implied in fact that are 
sought to be included therein. It is certainly common knowledge 
that the conditions of traffic in Boston are such that frequent changes 
in the traffic pattern, made in an attempt to improve traffic flow, are 
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to be expected. A bidder must be assumed to have taken the risk 
that a change might affect his garage business, when the contract of 
lease did not provide fox this contingency. The Court's determina- 
tion that there was no condition implied in fact in the lease is 
clearly correct. ; 

The doctrine of frustration is applied to a contract in situations 
in which the underlying purpose or object of the contract cannot be 
attained through no fault of the party who cannot comply; it is 
essentially a form of contractual impossibility under the Restatement 
of Contracts concept of impossibility. Frustration does not occur 
merely because a risk that was known, or could have been known, 
by a party turned out to his disadvantage; the doctrine requires 
that the whole and essential purpose of the contract be no longer 
obtainable. The doctrine has been particularly narrowly applied to 
leases, since they are not only a contract but also a conveyance. The 
general common-law property rule has been that even destruction 
of the leased premises does not relieve the lessee from the obligation 
to pay rent, so that continuance of the rent obligation under 
conditions that amount to something less than destruction of the 
leased premises would be expected and any variation of the rule 
would be provided for in the lease. In addition, businesses of a 
type subject to public regulation, or which require a permit, have 
been consistently held not to include, as a foundation for the lease, 
continuance of the same rights under public regulation or the grant- 
ing or continuance of the permit. The lessee takes subject to this 
risk if he fails to provide for it. The lease in the present case, being 
issued by public authority, can be analogized to these public permit 
and regulation cases. Even under the usual doctrine of frustration, 
however, uncomplicated by these special lease and public regulation 
issues, the mere loss of some of the expected garage business in the 
present case would not amount to frustration of the centract, and 
the Court properly upheld the finding for the defendants on this 


issue. 


CONTRACTS—MODIFICATION BY AGENT OF CONTRACT 
WITH HOUSING AUTHORITY. Costonis v. Medford 
Housing Authority, Mass. Adv. Sh. (1961) 1153. 


The fundamental question involved in this decision is whether 
the authority of an agent acting for a housing authority is to be 
determined by the same rules as those governing the authority ol 
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agents of municipal corporations. The court in a 4-3 decision 
upheld a finding of the trial judge that the contracting officer of the 
defendant housing authority had implied or apparent authority to 
modify the written contract. Hence it upheld an award for an extra 
to the plaintiff even though the extra was authorized orally by the 
contracting officer and not in writing with approval of the housing 
authority as required by the contract. 

The court in its opinion relies on general rules of agency law 
dealing with apparent as well as implied authority. Evidently it 
placed weight on the provision of G.L. ch. 121, § 26V that a housing 
authority “shall be liable in contract or in tort in the same manne 
as a private corporation.” The court also makes a passing reference 
to the analogy of a housing authority to a municipal corporation 
and states that “Delegations of authority or acts tending to establish 
apparent authority by such a public body should be scrutinized 
with great care by any trier of facts.” (p. 1159) It is difficult to 
reconcile this view with the rule that a municipal officer has only 
such power as is conferrcd by the express terms or necessary implica- 
tion of the enabling statute and that a person is bound at his peril 
to ascertain the extent of the officer’s authority. Dunne v. Fall River, 
328 Mass. 332-335. There is room, under this rule, for a finding that 
a particular act is within the implied authority of the municipal 
oficer but there does not appear to be any basis in the application 
of the rule for finding that a municipal officer had apparent author- 
ity. Also, the finding that the contracting officer had apparent 
authority to modify the contract orally would appear to ignore the 
explicit provision of the contract, to which the plaintiff was of course 
a party, setting forth in detail the requirements for approval of an 
extra. In substance the holding of the court would appear to be 
that the authority of an agent of a housing authority will be deter- 
mined precisely as though the housing authority were a private 
corporation. 


CONTRACTS—PUBLIC CONSTRUCTION—BIDDING. 
St. 1961, c. 604. 

Certain changes have been made in the law relating to general 
bidding and sub-bidding on public building contracts. Provision is 
made for maximum bid deposit bases for returning bid deposits and 
administrative details relative to the form of and acceptance and 
rejection of sub-bids. 
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CON TRACTS—CONSTRUCTION—REVIEW OF DISPUTES. 
St. 1961, c. 538. 

Finality is denied to any administrative or architect's or 
engineer's decision on disputes arising under contracts for public 
construction when such decision is made in bad faith, fraudulently 
or capriciously, or is unsupported by substantial evidence or is 
based on error of law, any contrary contract provision notwithstand- 
ing. The Act applies to prior as well as subsequent contracts and 
decisions insofar as constitutionally permissible. 


CON TRACTS—REAL ESTATE—ORAL MODIFICATIONS 
OF AGREEMENT—ATTORNEY’S APPARENT AU- 
THORITY. Johnson v. Kelley, Mass. Adv. Sh. (1961) 987. 

This case reminds us that an oral extension of the time for 
performance of a real estate agreement is valid and that an oral 
waiver of a time of the essence clause is also valid. Further, this case 
holds that an attorney performing what seemed to be routine services 
for the seller could have been found to have apparent authority to 
agree to an extension of the date for passing papers. 


CRIMINAL LAW—AIDING A SUICIDE—WRIT OF ERROR. 
Persam pieri v. Commonwealth, Mass. Adv. Sh. (1961) 1059. 


Each of two counts in the indictment alleged that the defend- 
ant’s wife had committed suicide, and that the defendant was 
“present, aiding, inciting and abetting” his wife to murder herself. 
The detendant pleaded guilty to so much of the indictment as 
alleged manslaughter, and was sentenced to serve seven to ten years 
in the State prison. 

In this petition for writ of error the petitioner now challenges 
the conviction on the grounds (1) that the petitioner’s wife commit- 
ted suicide, that the petitioner was charged as a principal in the 
second degree as an aider and abettor to the suicide, that one who 
aids and abets in the commission of a suicide, by reason ot G.L. 
c. 274, § 2, is not punishable, since suicide is itself not a crime, and 
(2) that even if suicide is a crime, it is not, because of G.L. c. 274, 
§ 1, a felony, and it was error to impose a felon’s sentence. 

The Supreme Judicial Court did not reach the questions raised 
by the petitioner. Review under a writ of error is limited to errors 
of law apparent on the record. The record before the court con- 
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tained only the indictment and the docket entries. The indictment 
was susceptible to a construction that the petitioner was charged as 
a principal in the first degree. A defendant may be convicted of 
manslaughter upon an indictment charging murder. Since the 
record revealed no error of law, the judgment below was afhrmed. 

Che court went on to say, after disposing of the case upon the 
above grounds, that an examination of the facts to which the parties 
stipulated indicated sufficient evidence to warrant a jury in con- 
cluding that the defendant’s conduct was wanton and reckless in the 
matter of his wife's death. Although the stipulation was not part 
of the record, and thus not considered by the court in deciding the 
case, the result would not have been different even if the stipulated 
facts were before the court. 


CRIMINAL LAW—AMENDMENT OF INDICTMENT—CON- 
TINUANCE—ASSISTANCE OF COUNSEL. Common- 
wealth v. Binkiewicz, Mass. Adv. Sh. (1961) 1009. 


In this case the defendant was indicted for stealing “one auto- 
mobile the property of John Trump.” Trump testified that the 
automobile was owned by his wife and, over the defendant's excep- 
tion, the indictment was amended by inserting Mrs. Trump's name 
for that of her husband. The Supreme Judicial Court held that 
there was no error in the conviction of the defendant under the 
amended indictment. G.L. c. 277, § 35A permits an indictment to 
be amended in relation to allegations or particulars as to which the 
defendant would not be prejudiced in his defense. G.L. 278, § 9, 
provides that it shall be sufficient, and not a variance, if it is proved 
that at the time when the crime was committed, either the property 
or the actual or constructive possession was in the person or com- 
munity alleged to be the owner thereof. There was no prejudice to 
the defendant here, despite the amendment, because Trump's 
evidence was sufficient to warrant the conclusion that his wife's 
vehicle was in actual or constructive possession of himself and his 
wife. 

The Court also applies here the rules of law applicable in the 
questions of the accused’s right to counsel of his own choice, and the 
accused's rights to continuances for purposes of obtaining services of 
specific counsel. 
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CRIMINAL LAW—CONSTITUTIONAL LAW—SEX OF. 
FENDER—DOUBLE JEOPARDY. Commonwealth y. 
Ackers, Mass. Adv. Sh. (1961) 1107. 


Ackers began serving a prison sentence in 1954 for a carnal 
abuse convicuon. In 1959 he was ordered transferred to the Walpole 
treatment center under a proceeding which found him to be a 
sexually dangerous person and ordered his commitment to the 
treatment center for an indeterminate period, of a minimum of one 
day and a maximum of his natural life. Later it was found in the 
court that there was no such treatment center at Walpole at the time 
of the petitioner's commitment. Subsequently (in 1960) Ackers was 
committed, on a new petition, to the treatment center at Bridge- 
water, for an indeterminate period, as a sexually dangerous person. 
Ackers now contends, in this case, that by his first commitment in 
1959 as a sexually dangerous person, the sentence of 1954 was 
vacated, and he was thereafter illegally restrained of his liberty afte 
being released from the commitment by order of the court in 1960. 

The Supreme Judicial Court ruled that the invalid commitment 
of 1959 to the treatment center clearly did not vacate the original 
sentence of 1954, and that Ackers’ petition for habeas corpus was 
rightfully denied. 

By requests for rulings, the defendant raised the question of 
the constitutionality of the act concerning “sexually dangerous 
persons,” c. 123A. He contended that the statute was vague and 
indefinite, and that punishing the defendant twice for one criminal 
act places him twice in jeopardy. The Supreme Judicial Court 
rejected these contentions. 


CRIMINAL LAW—HABEAS CORPUS—REDUCTION OF 
SENTENCE. Stearns, Petitioner, Mass. Adv. Sh. (1961 
1095. 


Che petitioner sought the issuance of a writ of habeas corpus 
to be served on the superintendent of the Massachusetts Correctional 
Institution at Walpole, where the petitioner was incarcerated. The 
petitioner cited G.L. c. 127, § 129B, inserted by St. 1960, c. 350, 
which provides: ““The sentence of any prisoner in any correctional 
institution in the Commonwealth, who was held in custody awaiting 
trial shall be reduced by the number of days spent by him in con- 
finement prior to such sentence and while awaiting trial, unless the 
court in imposing such sentence had already deducted therefrom the 
time during which such prisoner had been confined while awaiting 
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trial.” It supplements G.L. c. 279, § 33A, inserted by St. 1955, c. 770, 
¢ 101, as amended by St. 1958, c. e which provides that on impos- 
ing sentence of commitment the court shall order “that the prisoner 
be deemed to have served a portion of said sentence, such portion to 
be the number of days spent by the prisoner in confinement prion 
to such sentence awaiting and during trial.” 

The basic point at issue in this case was whether the petitione: 
was “held in custody awaiting trial” during a period he spent as an 
insane person held on criminal process in a mental hospital pending 
his restoration to sanity. 

[he Supreme Judicial Court ruled that the petitioner was 
entitled to the reduction of sentence sought by him. 

Since the petitioner contended that, if credited with such 
reduction he would have fully served his sentence, and was entitled 
to be discharged from imprisonment, the question arose as to 
whether habeas corpus was available to him, and if so what reliel 
could be granted him on the present petition. Although G.L. c. 238, 

1, provides that one who, like the petitioner here, has been com- 
mitted for felony and is in execution upon legal process, is not 
entitled to a writ as a matter of right, the Supreme Judicial Court 
may issue the writ in its discretion. Since there was probable cause 
to believe that the petitioner could show that he was entitled to a 
discharge, when credited with the reduction above granted and other 
reductions for good work and good conduct, the Supreme Judicial 
Court reversed the Superior Court order denying the petition. 

The Court also ruled that exceptions, and resultant appeal, lic 
to rulings at a hearing on a petition for a writ of habeas corpus, 
despite language in prior cases which cast doubt upon the petitioner's 
appelate rights. 


CRIMINAL LAW—SIX-MEMBER JURY TRIALS. 
St. 1961, c. 599. 


As an initial step in relieving Superior Court congestion in the 
trial of certain criminal matters it is now provided that any defendant 
in any criminal proceeding in the Third District Court of Eastern 
Middlesex may request a trial by a jury of six in that Court, thereby 
Waiving any claim of appeal to a Superior Court jury trial. This 
Act also grants all the powers which a Superior Court justice has to 
this District Court justice presiding at these trials, and provides for 
the drawing and challenging of jurors as well as providing a right to 
appeal directly to the Supreme Judicial Court. 
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EQUITY—INJUNCTION—UNLAWFUL DISCRIMINATION, 
St. 1961, c. 570. 

Chapter 151B of the General Laws dealing with unlawful dis- 
crimination in selling or renting real estate has been amended so as 
to lend some immediate force to its precepts. Now a Commissioner 
of the commission against discrimination, after a determination of 
probable cause, may apply to the Superior Court in equity for an 
injunction against the unlawful practices pending final determina- 
tion of the matter as provided for under the chapter. 


WwW 


INSURANCE—LIFE INSURANCE—MISREPRESENTATION 
IN APPLICATION. Sullivan v. John Hancock Mutual 
Life Insurance Company, Mass. Adv. Sh. (1961) 907. 

The answers as to prior health which were written by the 
examining physician in the application for life insurance were 
conceded by the plaintiff to be false. The plaintiff testified that the 
insured signed the application in blank, that he supplied the examin- 
ing physician with truthful information but that the answers written 
by the physician were false. The court upheld the jury’s verdict for 
the plaintiff, disagreeing with the principal argument of the de- 
fendant that no contract of insurance ever came into effect. The 
Court regarded the examining physician who wrote in the answers 
as the agent of the defendant and held that where an applicant gave 
correct oral answers to the physician but the answers were incor- 
rectly recorded by him, the insurance company could not rely on 
the falsity of the answers to avoid liability. It distinguished cases 
where applications for reinstatement of: a lapsed policy or the 
furnishing of a proof of loss are conditions precedent to recovery 
rather than mere representations or warranties as was the case with 
the answers contained in the application for insurance here. 


xe Ww Ww Ww 
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LANDLORD AND TENANT—SUBLEASE—OPTION TO EX- 
TEND—SUIT BY SUBLESSEEF—DESCRIPTION OF 
PREMISES. Lebel v. Backman, Mass. Adv. Sh. (1961) 
1027. 


This case involved several questions of landlord and tenant law. 


1. A purported sublease for the same term and rental as the 
major lease was not an assignment since the sublessor retained as a 
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reversionary interest a right to terminate if the sublessee broke his 
covenants. Accordingly there was no privity of estate or of contract 
between the major lessor and the sublessee. 

2. Despite the absence of privity of contract or of estate with 
the major lessor, a sublessee could sue to enjoin the major lessor 
from interfering with the sublessee’s possession. Alternatively, since 
the sublessor had been joined as a defendant, the suit could be 
regarded as a suit by the sublessor at the instance of the sublessee. 


3. An option to “renew and extend” was construed as an 
option to extend with the result that a new instrument was not 
necessary for the establishment of a longer tenancy. 


4. Where copies of a plan annexed to a lease showed a “right 
of way” bordering the premises and where a tenant had used the way 
for many years under prior occupancies, a new lease by the holder of 
an easement in the way would be deemed to include a grant of an 
easement. 


x Ww WwW 


MOTOR VEHICLES—LIABILITY INSURANCE—COMPUL- 
SORY COVERAGE. Culkin v. Cosman, Mass. Adv. Sh. 
(1961) 1133. 


Plaintiff obtained a judgment against one John Cosman in the 
sum of $3,500.00. Subsequently, plaintiff brought a bill to reach 
and apply the respective obligations of two insurance companies, 
American and AETNA. The case was reported without decision on 
a statement of agreed facts. 

Cosman was employed by the Charles Street Garage, a Mas- 
sachusetts corporation, which stored vehicles and delivered them to 
storers. While delivering one such vehicle, the car struck and 
injured the plainuff on a public way. The registration plates on 
the car were those issued to the storer, Garrison. It appeared that 
the garage company possessed dealer’s plates but the same were not 
upon the car. The garage company had a liability insurance policy 
issued by American and the storer, Garrison, had one issued by 
AETNA. Each company after demand for payment of the judgment 
denied their policies extended coverage to the judgment and asserted 
that the other insurer was responsible for its satisfaction. The court 
held that American under coverage A (compulsory insurance) was 
obligated to pay the judgment. The car driven by Cosman was 
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within the garage’s control, thus, the court held, it was under the 
garage company’s blanket registration as a dealer although at the 
time of the accident, dealer’s plates were not actually attached to it. 
In interpreting the compulsory policy, the court relied on the 
certificate filed by the insured enabling it to get its dealer’s registra. 
tion as well as the terms of the issued policy. 

AETNA admitted that Cosman was covered under coverage A 
but argued that the insured under the termage of his policy agreed 
to reimburse the company for any payment made to “any .. . sales 
agency . . . or public parking place, with respect to any accident 
arising out of the operation thereof... .'"" AETNA contended that it 
was not obligated to pay plaintiff's judgment since the accident arose 
out of the operation of the insured car by an employee of a public 
garage and sales agency, and because of the provision for reimburse. 
ment by the insured the company will not be ultimately responsible 
for plaintiff's judgment and hence, should not now be required 
to pay the same. 

Whether an unnamed insured is obligated to reimburse an 
insurance company under such a clause has never been decided in 
this jurisdiction. The court refused to resolve the latter issue, indi- 
cating that the question was not properly before it. 

The court held each insurance company was bound to satisfy 
plaintiff's judgment and ordered them jointly and severally to pay 
the same. The result reached is not surprising if one considers that 
the statutory provisions providing for compulsory insurance are 
remedial and have been construed liberally by the Supreme Judicial 
Court. See e.g. O’Roak v. Lloyds Casualty Co., 285 Mass. 532. Con- 
tracts falling under these statutes, dealing with compulsory coverage, 
should be interpreted liberally in keeping with the legislative design 
in providing for such protection. 


MOTOR VEHICLES—OPERATING UNDER THE IN- 
FLUENCE OF NARCOTICS. 
St. 1961, ch. 422. 

Section 21 of c. 90, which includes within its provisions penalties 
for operating a motor vehicle while under the influence of in- 
toxicating liquor has been amended to include prohibition against 
operating a motor vehicle while under the influence of narcotic 
drugs. 
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MUNICIPAL GOVERNMENT—WRIT OF CERTIORARI TO 
REVIEW AWARD OF PUBLIC WORKS CONTRACT. 
Chick's Construction Co., Inc. v. Wachusett Regional High 
School District School Committee, Mass. Adv. Sh. (1961) 
1077. 

The statutory requirements for the award of public works 
contracts by the Commonwealth and its governmental units includes, 
in G.L. c. 149, § 44F, after setting out the form for a general 
bid, a requirement, among others, that the bid be rejected if the 
form is not completely filled in. In the form prepared by the 
school district for the bidders in the present case, an additional 
paragraph was inserted in the general bid form providing for the 
bid items for rock and ledge excavation. The first group of bids 
were all rejected because they were in excess of the appropriation. 
The form was then modified with the statement that bidders should 
omit the inclusion of ledge excavation allowance money from the 
contract. In the revised bids, Granger, the low bidder, inserted 
no figures under “rock excavation,” as well as none under “ledge 
excavation.” The contract was awarded to Granger by the school 
committee. The next low bidder, Chick’s, petitioned for a writ 
of certiorari seeking to quash the respondent’s award to Granger, 
and to have the contract awarded to it. 

The purpose of G.L. c. 149, $§ 44A-44L, is to insure that 
governmental units award contracts under limitations that will 
protect the public interest. The statute has been strictly construed 
so as to insure that its purpose is fully carried out. The Court noted 
in the present case that rejection of the Granger bid would, under 
the cases, have been justified for failure to comply with the statutory 
requirements. 

A writ of certiorari, as is true with the other extraordinary 
remedies, is addressed to the discretion of the court. It is not 
issued because of formal or technical errors or inconsequential 
defects, but is designed to remedy substantial injustice. The ques- 
tion of the present case was therefore whether the lower court had 
improperly dismissed the petition or, as a matter of substantive 
law, was rejection of the Granger bid required rather than being 
merely proper at the discretion of the school committee? 

The Supreme Judicial Court agreed with the contention of both 
the school committee and Granger that the failure to include a bid 
on the rock excavation, combined with the giving of a final total 
bid, meant that Granger was required to perform any rock excavation 
without extra charge. The deviation from bid requirements was 
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therefore inconsequential as the lowest bidder actually received 
the contract and the public interest was fully protected. While 
previous opinions of the Supreme Judicial Court have indicated 
that a public benefit or financial gain is not a sufficient ground 
to justify failure to comply with the statute, the public interest 
can be considered in deciding whether to issue a writ of certiorari. 

The present case, in large part because of the nature of the 
writ of certiorari rather than of the statute governing awards of 
public works contracts, gives governmental units some flexibility 
in accepting bids that may not in every detail comply with bid 
requirements. Obviously, however, the flexibility exists only in a 
very narrow range, when defects are technical or inconsequential, 
and full statutory compliance is the only safe policy for bidders 
and the awarding authorities. In addition, Acts of 1960, c. 771, 
§ 3, in amending Section 44F, requires that prices and requested 
information must be submitted for all items that are listed in the 
statutory general bid form in the section, even though the item 
might not be included in the actual form of bid prepared by the 
awarding authority for the bidders. 


~ + Ft F 


MUNICIPAL GOVERN MENT—ZONING—OPEN 
MEETING LAW. Elmer et als. v. Board of Zoning Aad- 
justment of Boston, Mass. Adv. Sh. (1961) 1063. 


The plaintiffs appealed to the Superior Court under St. 1924, 
c. 488, § 20, as amended, from a decision of the Board of Zoning 
Adjustment changing two areas in the Back Bay district of Boston 
from a Residential, 80 foot height, zone to a Residential, 155 foot 
height zone. On appeal by the board from the decree of the judge, 
on his determination of facts, that the board’s decision be annulled, 
the Supreme Judicial Court held:— 

(1) The vote of the board was not invalid though taken in 
executive session following deliberations at executive sessions, of 
which no notice had been given as required by G.L., c. 39, § 23A 
(the open meeting law). Nor was the meeting invalid because not 
declared “open” to the public. 

(2) The board had power to establish new combinations of the 
use and bulk districts prescribed in the statute (in this case, a 
new 155 foot height residence zone). 

(3) It was not “spot zoning” for the board to omit, in its rezon- 
ing, a portion of a “peculiarly suitable” area. It was for the board, 
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as a legislative agency, to say where the new zone should end 
(Shapiro v. Cambridge, 340 Mass. 652, is distinguished). 

(4) The board’s certification that the change was made with 
reasonable consideration of the character of the district and its 
peculiar suitability for particular uses, and with a view to conserving 
the value of buildings and encouraging the most appropriate use of 
land, was valid on its face. 

(5) It was of no significance that the proceedings leading to 
the rezoning were initiated by an interested corporation. 

(6) The fact that city ordinances, until and unless changed, 
limited the height of buildings in a portion of the rezoned area 
did not limit the board in the exercise of its power. 

(7) The board did not act in excess of its authority and the 
Superior Court’s decree was reversed. 


W Ww 


MUNICIPAL GOVERNMENT—ZONING—PLANNING 
BOARD ACTION ON BY-LAW AMENDMENT— 
TOWN MEETING VOTE. Doliner, Trustee v. Town 
Clerk of Millis et al., Mass. Adv. Sh. (1961) 1049. 


The petitioner sought a writ of mandamus to require the town 
clerk to expunge from the records of a town meeting a vote adopt- 
ing an amendment to the zoning by-law, and to require the building 
inspector to enforce the by-law as it stood prior to the purported 
amendment. 

After a public hearing, the planning board made certain 
changes in a comprehensive proposed amendment to the town’s 
zoning by-law. These changes, involving shifts in classification of 
relatively small parcels from one district to another and affecting 
some four and three-tenths percent of the town’s total acreage, were 
incorporated in the planning board’s recommendation to the town 
and were fully explained to the meeting. The town meeting adopted 
the amendment, with the changes made by the planning board 
after the public hearing. 

In sustaining the trial judge’s order of judgment for the defend- 
ant, the Supreme Judicial Court held:— 

(1) The trial judge was warranted in concluding the changes 
in the amendment as originally proposed “did not change the sub- 
stantial character’? of the amendment so as to require a new public 
hearing under G.L., c. 40A, § 6. The town meeting had ample 
knowledge of the position and advice of the planning board. 
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(2) The petitioner failed to establish that the revised by-law 
was not based upon sound grounds reasonably related to the public 
health, morals, safety and welfare. 

(3) The revised by-law was not invalid in its entirety because 
it purported to prohibit within industrial districts certain religious 
and educational uses. Such provision, if invalid, was clearly separable 
from the rest of the by-law. 





MUNICIPAL GOVERNMENT—ZONING—SUBDIVISION 
CONTROL. Doliner, Trustee v. Planning Board of Millis, 
Mass. Adv. Sh. (1961) 1039. 


On April 8, 1959, the plaintiff, Doliner, Trustee, filed with the 
defendant planning board and, on the next day, with the board of 
health, a definitive subdivision plan. The board of health failed 
to report to the planning board within forty-five days. On May 26, 
1959, the planning board, without having held a public hearing, 
notified Doliner it had disapproved the plan because the lot sizes 
failed to comply with the town’s zoning by-law and map as amended 
by the town meeting on March 9, 1959. The by-law amendment was 
approved by Attorney General on June 9, 1959. 

The plaintiff filed two appeals in the Superior Court, alleging 
in one the “disapproval” of the plan and in the other the failure of 
the board to take any valid action on his plan within the sixty days 
specified in G.L., c. 41, § 81U. The two appeals were tried together. 

A final decree was entered in the Superior Court that the plan 
was “deemed approved” by the planning board and by the board of 
health by reason of their failure to act thereon within the time 
prescribed by statute, that the approval had become final and that 
the lots on the plan conformed to the residential use requirements 
of the zoning by-law on June 8, 1959. 

On appeal by the planning board, the Supreme Judicial Court 
held:— 

(1) Disapproval of the plan by the planning board, if intended 
as final board action, as it appeared to be, operated as a disapproval 
despite the board’s failure to hold a public hearing, so as to entitle 
the plaintiff to appeal to the Superior Court. (It was pointed out, 
however, that the action of the planning board did not conform to 
the statutory requirements.) 

(2) Having in mind that under G.L., c. 40A, § 11, no building 
permit issued after public notice has been given of the hearing be- 
fore the planning board upon a proposed amendment of the zoning 
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by-law will protect the owner of a lot not complying with the 
amended zoning by-law, the Legislature can hardly have intended 
that a planning board must disregard the terms of a zoning by-law 
amendment already adopted by the town even though not yet ap- 
proved by the Attorney General. In this case, the by-law as amended 
by town meeting action was “applicable” to the plaintiff's plan. 
The board could properly have disapproved the plaintiff's plan, 
if it had held a public hearing, on the ground the plan was incon- 
sistent with the amended by-law, even though the by-law amend- 
ment had not then been approved. 

(3) Only the rules and regulations of the planning board in 
effect on the date of submission of the plaintiff's plan applied to 
the board’s action on such plan. 

(4) The final decree should be reversed and a new decree 
entered (a) annulling the decision of the planning board and re- 
manding the plan to the board for consideration, (b) directing the 
planning board to hold a public hearing on the plan and obtain 
the recommendations of the board of public health thereon, each 
within forty-five days of the date of the new decree, and (c) direct- 
ing the planning board to take final action on the plan within sixty 
days from the date of the new decree in a manner consistent with 
applicable statutes, by-laws, rules and regulations, and the Court's 
opinion. 


MUNICIPAL GOVERN MENT—ZONING—VALIDITY OF 
BY-LAW. Building Inspector of Chelmsford vy. Belleville 
et al., Mass. Adv. Sh. (1961) 413, 172 N.E. 2d 695. 

The defendants, who admitted garaging and storing heavy 
equipment in a single residence A-1 district, attacked the zoning 
by-law sought to be enforced against them on the ground it stipulated 
permitted uses but did not restrict or prohibit any other use, and 
that it was therefore not in accordance with the enabling legislation. 

The court found no merit in the defendants’ contention. “A 
zoning by-law need not be both permissive and prohibitive in form. 
It may utilize one or the other, or both forms.” The enumeration in 
this particular by-law of permitted uses in a single residence A-1 
district which did not include the garaging and storing of heavy 
equipment was held sufficient to show that such use was not 
authorized in the district. Quoting from Foster v. Mayor of Beverly, 
$15 Mass. 567, 569, the court said: “It is a ‘familiar principle of 
interpretation that express mention of one matter excludes by im- 
plication single matters not mentioned.’ ”’ 
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PRACTICE AND PROCEDURE—MOTOR VEHICLE 
TORTS—DISTRICT COURT JUDGES. St. 1961, c. 535, 
Provision is again made by this Act for the judges of the District 
Courts to sit in the Superior Court on motor vehicle tort actions, 
and certain matters relating to the administration of this system 
are set forth. 


x KK 


PROBATE—APPOINTMENTS—GUARDIAN AD LITEM 
AND OTHERS. General Rule 13. 

New General Rule 13 reads as follows: 

1. The clerk of the courts and the register of probate in each 
county and, in Suffolk County, the clerk of the Supreme Judicial 
Court and the clerk of the Superior Court for civil business shall 
severally establish and maintain, currently indexed, as a part of 
the public records of the court open during regular business hours 
to public inspection, an appointment docket with respect to each 
appointment (in the court for which he acts) by a judge, or register 
of probate, of (a) a guardian ad litem; (b) an investigator appointed 
pursuant to G.L. c. 208, § 16; (c) an appraiser in any estate esti- 
mated to have gross assets in excess of $100,000; and (d) any ad- 
ministrator, trustee, guardian, conservator, or receiver, who is a 
person other than the person whose appointment was prayed for 
in a petition, pleading, or written motion, or in cases in which such 
petition, pleading, or motion does not pray for the appointment 
of any specific person. 

2. Such docket shall contain the following: 


(1) the docket number and name of the case, 

(2) the date of the appointment, 

(3) the name of the appointee and the position to which 
he was appointed, 

(4) by whom the appointment was made, and 

(5) any payment received. 

3. A person appointed to a position required to be recorded in 
the appointment docket within thirty (30) days of receiving pay- 
ment for his services and expenses shall file with the clerk or register 
a statement, under the penalties of perjury, to be placed with the 
papers in the case certifying the amount of such payment and 
itemizing any expenses. 








terly 


535, 
trict 
ions, 
stem 


each 
icial 
shall 
t of 
ours 
each 
ister 
ited 
esti- 

ad- 
is a 

tor 
uch 
rent 


lich 


1 in 
pay- 
ster 
the 
and 








Case and Statute Comments 279 


PROBATE—DIVORCE PROCEEDINGS—RECONCILIATION 
CONFERENCES. St. 1961, c. 620. 


The Legislature has taken steps in an attempt to reduce the 
high number of divorces by instituting in Norfolk and Worcester 
Counties a conciliation division of the probate court, staffed by 
social workers. Conciliation proceedings are made compulsory after 
entry of a libel of divorce or petition for separate support and 
may also be held upon application filed by either spouse, even 
though no libel or petition for separate support has been filed. A 
90-day conference period is established, during which time all pro- 
ceedings, either previously entered or to be entered, are stayed, and 
the conciliation division is granted assistance of the Court to bring 
the parties before it by citation or court order. There are further 
provisions relating to the effect of such conciliation proceedings. 


PROBATE—FEES AS COUNSEL, AGENT AND TRUSTEE. 
Wasserman v. Locatelli et al., Mass. Adv. Sh. (1961) 1125. 

In January 1955 petitioner was retained as counsel to represent 
Emily in domestic difficulties with her husband. Extended negotia- 
tions culminated in a financial settlement, followed by a divorce 
decree nisi in favor of Emily in the Fall of 1956. The financial 
agreement was later revised for tax reasons and the divorce became 
final in September 1957. 

On October 28, 1956 petitioner began to receive funds from 
Emily to pay her bills through a checking account in his name “as 
Trustee.” and the September 1957 settlement agreement provided 
for all assets assigned to the wife to be deposited with him and pay- 
ments to her to be handled through him. A formal Declaration of 
Trust was drawn up but never signed. The petitioner received 
$10,000 for his services as the wife’s attorney in the divorce pro- 
ceedings, said sum being paid by Emily but in fact was agreed to 
and contributed for this purpose by the husband—and the door was 
left ajar for the petitioner to make a further charge under an ad- 
monishment by Emily to ‘‘make it low.” 

In February 1958 Old Colony Trust Company was appointed 
Conservator for Emily on grounds of her physical disabilities. 
March 11, 1958 petitioner delivered all the ‘‘trust” assets to the 
bank except two (2) Savings Bank books one of which for $7,560.94 
he collected on April 14, 1958, paying his own firm $5,560.94 and 
sending the bank as Conservator $2,000. Petitioner retained the 
second bank book amounting to something over $10,000. 
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April 16, 1958 petitioner billed the Conservator for $25,000 of 
which by now he had received $15,560.94 retaining the second bank 
book as a lien for the unpaid $9,439.06. May 15, 1958 the bank and 
Emily notified the petitioner to turn over to them the remaining 
bank book contending that no valid Trust existed but on the chance 
it did at the same time presented the petitioner an Amendment 
thereto disassociating the petitioner therefrom, and on May 21, 1958 
made a formal demand for the second bank book and the return of 
the $5,560.94 paid by the petitioner to his firm from the first account. 
Che petitioner did not comply and on May 27, 1958 brought a bill 
against the bank and Emily for declaratory relief and a determina. 
tion of his compensation. The Probate Court awarded him $17,500 
as Counsel fees plus $4,725.66 as Agent and Trustee, or a total of 
$22,225.66. 

The Supreme Judicial Court reduced the total sum to $17,500, 
expressly declining to pass on the propriety of the $4,725.66 awarded 
to petitioner for his services as Agent and Trustee, and directed that 
the Respondents’ costs and expenses of the appeal be within the 
discretion of the Probate Court. The Opinion re-affirmed the doc- 
trine that a Trustee’s lien upon trust property for services rendered 
to the Trust cannot be extended to a claim not connected with the 
Trust, and the Court disposed of the Respondents’ contentions of 
petitioner's “over-reaching” and “breach of trust” by applying 
practicalities to the ponderables (and imponderables) of a provoca- 
tive problem. 


REAL PROPERTY—ADVERSE POSSESSION—USER’S 
STATE OF MIND. Flynn. v. Korsack, Mass. Adv. Sh. 
(1961) 1055. 


In order to support their claim to ownership of a prescriptive 
right of way over a driveway lying partly on the defendants’ land, 
the plaintiffs relied on the use made of the driveway by a predecessot 
in title who, it was found by the master, “didn’t . . . deliberately” 
drive on the defendant's land. The defendant argued that the prior 
user's state of mind rebutted any presumption that the use was 
made under a claim of right. The court, however, held that the 
presumption was not rebutted by the uncommunicated mental attr 
tude of the person using the way. Treating this case as similar to 
those involving boundary disputes, the court indicated that the 
mental attitude of the user was irrelevant where the acts were 
adverse to the abutter’s interest. 
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The use of an easement for twenty years is presumed to be un- 
der a claim of right unless the use is controlled or explained. In this 
case the plaintiff's predecessor intended to use the driveway but 
presumably neither intended nor realized the possible consequences 
of that use. It seems appropriate and is consistent with the rule in 
the great majority of jurisdictions that the undisclosed state of mind 
of an adverse user not be an element in determining the relative 
rights of the parties. Am. Law of Property, § 15.4. 

When the defendants acquired their property, twenty years of 
adverse use had already elapsed. An analysis of the property in 
relation to its description should have revealed the problem prior 
to its purchase. 


REAL PROPERTY—RESTRICTIONS ON USE— 
DETERMINATION OF VALIDITY. St. 1961, c. 448. 
This Act amends several chapters of the General Laws and is 
concerned with relieving land of the burden of obsolete restrictions 
imposed on its use by deeds, wills and certain other instruments. 
It provides for the automatic expiration of both existing and future 
restrictions, after specified time limits, unless certain procedures 
are followed. It further grants concurrent jurisdiction in equity to 
the Superior Court and the Land Court to determine the efficacy 
of such restrictions, whether violations are threatened or not, and 
provides certain norms and conditions to be followed in determining 
the enforceability of such restrictions. 


STATE GOVERNMENT—STATE OFFICERS AND 
EMPLOYEES—CODE OF ETHICS. St. 1961, c. 610. 

The much-publicized code of ethics for state officers and em- 
ployees has been enacted into law by this Act. After a listing of 
“shoulds” and “should nots” relating to conflicts of interest, the 
Act sets forth the requirement of filing a statement by the state 
employee of his financial interest in businesses subject to a regulatory 
agency or which do business with the Commonwealth, and a fine is 
proscribed for failure to so file. The final section of the Act sets 
up an unpaid commission to investigate the area of conflicts of 
interest generally, recommend any necessary further amendments 
to the law, and requires filing a report with the Legislature by 
January 1, 1962. 
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LTAXATION—INCOME—ASSESSMENT. 
Bt. 196], c. 555. 


Sections 35, 37 and 37A of Chapter 62, dealing with the assess. r 
ment of income taxes, correction of returns and payment of tax, have a 
been rewritten. The time of assessment of the tax is more clearly d 
specified as well as some amplification in the matter of assessment of | 
additional tax because of incomplete or incorrect returns, and the a. 
commissioner is granted discretionary power to refund overpay- € 
ments. In addition, section 4 of Chapter 62A has been reworded I 
to make it clear that reporting of income on the short form return | 
exempts the taxpayer from the provisions of Chapter 62. t 

¢ 
TAXATION—INHERITANCE TAXES. St. 1961, c. 469. 

Chapter 65 of the General Laws, relating to taxation of legacies, 
has undergone certain changes, effective for property interests pass 
ing on after January 1, 1962. An inventory of the deceased's prop- 
erty must be filed with the commissioner on a form provided, 
within 4 months of the deceased’s death and the penalty for failure 


to do so shall be assessed and collected as part of the tax, unless | 
waived by the commissioner. A six months’ time limit from the 

date of filing of the inventory is imposed on the commissioner for | 
his determination of value, and his failure to make his determina. 

tion renders the values submitted binding on him. Appellate provi- 
sions have also been modified. 


TAXATION—INHERITANCE TAXES—EXEMPTION 
OF SURVIVING SPOUSE—JOINT TENANCY. 
St. 1961, c. 403. , 

The neaitin from inheritance taxes that a surviving spouse 
has enjoyed in real estate held in tenancy by the entirety and occu- 
pied as their domicile has now been extended to include property 
held with the deceased spouse in joint tenancy and so occupied. 


TORTS—NEGLIGENCE—AUDITOR’S FINDINGS. 
Murray Realty, Inc. v. Berke Moore Co., Inc., 

Mass. Adv. Sh. (1961) 1003. 
Plaintiffs, landowners in Chelsea, sought recovery in_ tort 
against defendant contractor for damage to their property allegedly 
caused by defendant's negligence in performing public work under 
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the authority of the Commonwealth. The cases were tried to an 
auditor, whose findings of facts were not to be final. A verdict was 
returned for each plaintiff. At the trial, the defendant moved that 
a certain finding be struck. The motions were denied. The instant 
decision dealt with defendant’s exceptions to these denials. 

It was established that the contractor was doing the work in 
accordance with a method approved by the Commonwealth; how- 
ever, plaintiffs alleged that the method employed caused vibrations 
resulting in damage to their respective properties. The objected to 
portion of the auditor’s report read, “While the method used by 
the defendant was an approved one and was done with the knowl- 
edge and approval of the Commonwealth . . . continuing to oper- 
ate... in the same manner (as before notice of the damage) con- 
stitutes negligence, and that the defendant is liable for said negli- 
gence.” 

The issue briefly was whether plaintiffs’ damages were the 
necessary or inevitable result of the project as planned by the Com- 
monwealth or were the result of the defendant’s own negligence 
in carrying out the Commonwealth’s plans. Clearly, if the damages 
were a “necessary” or “inevitable” result, the contractor could not 
be liable in tort; however, in such an instance, statutory recovery 
could be had against the Commonwealth G.L. c. 81, § 7. If it ap- 
peared that the damage was not a necessary result of the contract 
there would be no statutory recovery and the plaintiffs’ sole remedy 
would be to proceed in tort against the defendant contractor. 

In the instant case, the defendant argued that plaintiffs’ injuries 
were the inevitable result of its contract with the Commonwealth. 
Defendant relied on the auditor’s subsidiary finding that the only 
feasible way of proceeding was by means of the steel ball. It was 
held that the auditor’s findings were proper in that there was no 
inconsistency in interpreting the findings as meaning that although 
the steel ball method of demolition was necessary, the defendant 
nonetheless was negligent in the manner in which it operated the 
ball. In order to reach this result, the court reiterated the principle 
that auditors’ conclusions of negligence do not necessarily purport 
to rest on the subsidiary findings expressly made. The conclusion 
imports a finding of the subsidiary facts essential to it. Where one 
desires to test the conclusions of the auditor by comparison with 
the evidence of further subsidiary findings, the court stated that the 
proper procedure is to file a motion to recommit the report with 
instructions. Here it was not shown that the auditor’s report was 
improper, hence, defendant’s motions to strike were denied. 











2984 Massachusetts Law Quarterly 


PORTS—NEGLIGENCE—PERSONAL IN ]JURIES— 
BUSINESS INVITEE. Altman v. Barron’s, Inc., 
Mass. Adv. Sh. (1961) 1083. 


[he minor plaintiff was a business invitee accompanying his 
mother while the latter was shopping in the boys’ department of 
the defendant Barron’s. The minor plaintiff was injured as a result 
of a fall which he sustained when he allegedly crawled behind a 
rack of bathrobes and fell through an opening in the railing which 
opening was concealed by the rack. About nine or ten days prior 
to the accident, carpentry work had been performed for a new stair- 
way in the area of plaintiff's drop. The work had not been com- 
pleted by the defendant contractor, and there was left an open 
space in front of the new stairway. The court held that upon the 
evidence it was for the jury to say whether the drop behind the 
rack of bathrobes rendered the premises unsafe. The defendant 
argued that it was not under a duty to maintain its premises in 
such condition so as to be reasonably safe to customers crawling 
under clothes racks. 

The court in commenting on the extent of the invitation to the 
minor plaintiff and the foreseeability of the risk, pointed out that 
the accident did occur in the “boys’ department.” Thus, impliedl; 
at least, the court recognized that children are by nature unpre- 
dictable and somewhat irresponsible and that their proclivity for 
wandering where they are not welcome should be well known. The 
court in this instance refused to make the minor plaintiff the victim 
of his own natural curiosity and another’s lack of due care. While 
finding the defendant Barron’s liable to the minor plaintiff, the 
court found that the defendant contractor was not liable as he had 
no way in which he could realize his conduct involved an unreason- 
able risk of harm to others. The court pointed out the defendant 
contractor was not shown to have any control over the area in 
which the rack of bathrobes had been placed. Interestingly enough 
the court commented that the plaintiffs could not rely on the con- 
tract provision which obligated the defendant contractor to place a 
glass panel between the railings where the opening was since this 
obligation ran only to Barron’s, and the contractor's failure to do so 
was not negligent as to the plaintiffs. 

Plaintiffs propounded an interrogatory to the defendant Barron's 
which read as follows: “Please state as fully as possible how the 
alleged accident happened.” The answer of the defendant was 
excluded, it read, “I have been informed, while left unattended by 
mother, climbed under clothes rack and fell into stair well.” The 
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court in upholding the trial judge’s action in excluding this answe1 
relied on the rule laid down in Falzone’s v. Burgoyne, 317 Mass. 493, 
497-498, “While it is true that hearsay information acquired from a 
party’s agents, servants and attorneys may be embodied in answers 
to interrogatories . . . this answer may well have been based on the 
fact that the defendant was informed by someone not included 
among his agents, servants and attorneys.” 


rORTS—NEGLIGENCE—RELEASE OF ONE TORT 
FEASOR. Clarke v. Zimmer Manufacturing Company, 
290 F. 24d-———_. 

This case involves a review by the Court of Appeals of that 
line of Massachusetts cases relating to negligence in the treatment 
or repair of an injury as a natural and probable result of the act 
of the party causing the initial trauma, and the effect of releasing 
the original tort feasor. 

In this case the plaintiff was operated on for a compound 
fracture of the femur, caused by the original tort feasor, and an 
intermedullary nail was inserted. One year later the nail snapped 
or broke while within the plaintiff's femur. Three months after the 
nail broke the plaintiff, by a general release, released the original 
tort feasor and any and all other persons, firms and corporations 
from all claims for damages on account of all known and unknown 
personal injuries resulting from the original accident. The present 
action for negligence was brought against the manufacturer of the 
intermedullary nail on the theory that the breaking of the nail was a 
completely new and independent cause of action, causally unrelated 
to the original accident and, hence, not barred by the release. 

The allowance of defendant’s motion for summary judgment 
was upheld by the Appellate Court. 

The decision at first glance might appear to be a rather harsh 
result. Certainly one may conceive of many reasons unrelated to the 
original trauma which could have caused the nail to break a year 
after it was inserted, at least raising a material question of fact. 
However, the Court was not obliged to concern itself with such 
matters since it found that the cause of the nail’s breaking could 
have been found to have been a natural and probable consequence 
of the original wrongful act. The Court is supported in this premise 
by the Massachusetts decisions holding that negligence of a physician 
in treating an injury, whether causing aggravation of the original 
injury or inflicting a new injury could be found to flow as a natural 
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and probable result of the original injury, citing Purchase v. Seelye, 
231 Mass. 434, and Vatalaro v. Thomas, 262 Mass. 383. Since this 
possibility of relating the breaking of the nail to the original injury 
arises under Massachusetts law, and, hence, the possibility of charg. 
ing the original tort feasor for this further injury, this claim as. 
sumes the status of a doubtful claim as against the original tort 
feasor. The conclusion of this reasoning process is then that the 
release of at least a doubtful claim against the original tort feasor 
acts as a bar against a claim for possible liability of the subsequent 
tort feasor, on the principle of release of one joint tort feasor re. 
leases all. 

This is the analysis of the reasoning of the Massachusetts de. 
cisions as the Court sees it. As far as the cases go, they seem to sup. 
port this conclusion. One might wonder whether the Supreme 
Judicial Court would reach the same result as did the Court of Ap- 
peals in these circumstances, but it should be noted that the plain. 
tiff released the original tort feasor several months after the nail 
broke and presumably the further injury and prospective further 
liability had become evident. 
PFRUSTS—TRUSTEE’S LIABILITY—EXCULPATORY 

CLAUSE. Dill v. Boston Safe Deposit and Trust Co. 
Trustee et al., Mass. Ad. Sh. (1961) 1141. 

The bank was sole Trustee under a 1927 Trust Indenture 
which contained complicated provisions as to distributions of in- 
come and principal susceptible of different interpretations by “com- 
petent lawyers.”” The Trustee without asking the instructions of 
the Court made a payment of principal to one of the beneficiaries 
which certain other beneficiaries (and a guardian ad litem) con- 
tend was premature. 

The Indenture permitted the Trustee to take the opinion of 
counsel concerning any questions arising thereunder or relating 
thereto or as to its duties in connection therewith “and in such 
matters to act in accordance with the opinion or advice of such 
counsel.”” The Trustee was also exculpated except for its own 
bad faith. 

The bank did seek and follow the advice of counsel, and the 
Court found it had thereby acted with “reasonable care and pru- 
dence” and that although “exculpatory provisions, especially as to 
professional Trustees, are not looked upon with special favor by the 
law” they will be held effective when inserted without overreaching 
in an instrument and where an alleged breach of trust is not “com 
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mitted in bad faith or intentionally or with reckless indifference to 
the interest of the beneficiary.” 

In absolving the Trustee the Court left open the question 
whether the advice of counsel was or was not correct and whether 
recovery could be had from the beneficiary receiving the distribu- 
tion. A significant sentence from the Opinion reads: ““We consider 
it (the exculpatory clause) as reasonably designed to minimize the 
necessity of resort to a Court for instruction by making it possible 
for the Trustee without risk to rely upon the advice of counsel’’— 
which would tend to lend more maneuverability to the “sitting 
duck” propensities of banks as Trustees. 

“x Ke Ww 


WORKMEN’S COMPENSATION—BENEFITS FOR 
DISABILITY. St. 1961, c. 602. 


In another amendment to the Workmen’s Compensation Act, it 
is now provided that the maximum weekly benefit payable under 
§ 34, § 34A and § 35 of the Act to an employee for either total or 
partial disability is increased to fifty dollars per week. 

w we ke OF 


WORKMEN’S COMPENSATION—INDUSTRIAL ACCIDENT 
BOARD. St. 1961, c. 611. 


Amplification and certain changes have been made in the 
composition and activity of the Industrial Accident Board. Its 
membership has been increased to 12 members, salaries raised, 
terms of members extended, and an absolute prohibition against 
members engaging in any other other business or profession im- 
posed. The duties of the chairman and the supervisor of Work- 
men’s Compensation agents have been amplified, and provision has 
been made for an office of self-insurance as well as certain provi- 
sions relating to the conduct of hearings and the filing of the mem- 
ber’s decision within a proscribed time limit. 


“wn KO OUKUMR 


WORKMEN’S COMPENSATION—WIDOWS’ BENEFITS. 
St. 1961, c. 541. 


Benefits under the Workmen’s Compensation Act to widows of 
deceased employees have been increased to $35 per week if no 
eligible children of the employee, $41 per week with one eligible 
child, and $12 to each eligible child if the widow’s benefits cease 
because of re-marriage. Maximum benefits payable have been in- 
creased to $16,000 and maximum payment period to 400 weeks. 
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Book Review... 


EVIDENCE—by KeEnnetH B. Hucues, Boston, Boston Law Book 

Company, 1961. Massachusetts Practice Series, Volume 19, 

Pp. 985. 

‘During the past summer this reviewer has had the opportunity 
and the time to read thoroughly this new work on the law of evi- 
dence in Massachusetts. At the time I had not been asked to 
approach the book for the purpose of review. I used it to amplify 
my own lecture notes on this subject. 

Of late years, in condensing material for my bar review lectures, 
I have had more trouble with the great mass of material coming 
down from the Supreme Judicial Court on evidence than I have 
had with any other specific subject; at least in selecting material 
from the advance sheets. Evidence cases seemed to me to far out- 
number others. I am well aware, therefore, of the tremendous 
task which faced the author of this work. Great care must have 
been taken in the selection of material and cases. Otherwise a single 
volume would have been impossible. 

The text is clear and the footnotes will be a source of great 
help to the lawyer and student. By merely citing a number of cases 
to substantiate a rule set forth in the text, many writers have taken 
the easy way out, requiring the reader to go to the cases cited to try 
to discover if they are of any help to him with his particular prob- 
lem. In this book the footnotes usually set forth the facts and the 
result of the cases. 

The index is excellent and exhaustive. I have had occasion to 
test it many times in my search for cases and material to amplify 
my own lecture notes. Instead of the exasperation we have all en- 
countered in being referred around and around the index, this book 
uses the simple device of telling you where the material sought is 
to be found in the book itself. 

The author has included in his book many federal cases bearing 
on the evidence law of Massachusetts. He has also indicated, in 
many instances, where the law in Massachusetts departs substantially 
from like situations in other jurisdictions. 

Although I am afraid that the foregoing sounds more like the 
effusions of the advertising man announcing a new work, instead 
of the objective appraisal of a book-reviewer, I can truthfully say 
that this book should be a part of the library of every Massachusetts 
lawyer, student and judge. 


BERNARD A. Marvin, Of the Boston Bar. 
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